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STATE BANKS AND THE FEDERAL RESERVE SYSTEM. 


The trend of state banking institutions toward membership in the 
Federal Reserve System, which became noticeable shortly after the 
recently passed amendments to the Federal Reserve Act went into effect, 
is constantly gathering in force and a further acceleration of the move- 
ment is bound to follow the publication of President Wilson’s statement 
of October 13, in which he urges upon bank officers and directors of all 
non-member state banks, having the required amount of capital and 
surplus to make them eligible for membership in the Federal Reserve 
System, that they unite with the System now and thereby contribute 
their share to the consolidated gold reserves of the country. 

Within the past few weeks a number of the country’s largest banking 
institutions have applied for membership in the Federal Reserve System, 
or have announced their intention of seeking such membership. In 
general these banks seem to be actuated by two motives, first, a realiza- 
tion that to strengthen the country’s financial system is at this time 
nothing less than a patriotic duty resting upon all state institutions 
eligible for membership; second, a realization of the practical advantages 
which adhere to membership in the Federal Reserve System. 

In the New York District the first state institution to become a mem- 
ber bank was the Broadway Trust Company. It was followed shortly 
by the Corn Exchange Bank, also of New York City. Among the 
other large banking institutions of New York which have recently sig- 
nified their intention to enter the Federal Reserve System are the Guar- 
anty Trust Company, the Bankers Trust Company, the Central Trust 
Company, the Equitable Trust Company and the Metropolitan Trust 
Company. 

The Bankers Trust Company, which is the second largest trust com- 
pany in the United States, has a capital and surplus of $22,500,000 and 
its total resources amount to about $330,000,000. At the time when 
this bank applied for admission, the following statement was issued by 
its President, Seward Prosser: ‘“The Board of Directors of the Bankers 
Trust Company, at a special meeting called for the purpose, authorized 
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the officers of the company to make application to the Federal Reserve 
Board for membership in the Federal Reserve System. This action 
was taken in view of the increasing necessity, due to the financial re- 
quirements of the war, for the complete mobilization of the banking 
reserves of the United States, and, further, because it was felt that the 
Bankers Trust Company as a member of the Federal Reserve System 
could extend a broader banking service.” 

In a statement issued by Charles H. Sabin, President of the Guaranty 
Trust Company of New York, setting forth the reasons why that bank 
determined to seek membership in the Federal Reserve System, Mr. 
Sabin, after pointing out that the surest and most effective method of 
strengthening the financial condition of the country lies in the concen- 
tration of the banking power in the Federal Reserve System, refers 
among others, to the following practical advantages which the system 
offers to state institutions: 

Upon becoming a member the acceptance business of a state institu- 
tion will experience increased profits, due to the fact that its acceptances 
will receive the preferential rate accorded to member banks when pur- 
chased by the Federal Reserve Bank; consequently such acceptances 
will sell at better rates than in the open market. 

With certain minor exceptions a state institution retains all of its 
charter rights, upon becoming a member of the Federal Reserve System. 

A state institution desiring to withdraw from the system can do so 
upon six months’ notice, subject to the limitation that the Federal 
Reserve Bank cannot cancel within the same calendar year more than 
25% of its capital stock, for the purpose of effecting voluntary with- 
drawals during the year, except upon express authority of the Federal 
Reserve Board. 

Upon becoming a member, a state bank secures the privilege of re- 
discounting with the Federal Reserve eligible commercial paper and 
bills of exchange in an unlimited amount. 

Membership in the system frees the bank from the necessity of main- 
taining large excess cash reserves, in anticipation of stringent money 
conditions. 

The investment in the capital stock of the Federal Reserve Bank is 
practically assured of a steady income of six per cent per annum. 

Among the prominent state banks, outside of New York, which have 
thrown in their lot with the Federal Reserve, may be mentioned the 
Mercantile Trust Company of St. Louis, headed by Festus J. Wade, 
and the Mississippi Valley Trust Company, also a St. Louis institution. 

Breckenridge Jones, President of the Mississippi Valley Trust Com- 
pany, in an address before the Trust Company Section of the American 
Bankers’ Association, at Atlantic City, on September 25th, told why 
his bank went into the Federal Reserve System. His address was 
entitled ‘‘Consideration of the Federal Reserve System from the Stand- 
point of the Trust Company or State bank,” and is a masterful argument 
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in favor of membership. Any state banker, who is debating with him- 
self over this question of membership, will do well to secure and read 
carefully a copy of this address. In it Mr. Jones points out the ad- 
vantages of membership and, one by one, takes up and disposes of the 
objections which have been raised by state bankers. 

In conclusion he says: “It is generally admitted that the Federal 
Reserve Board is made up of men who are competent prudent, reasonable, 
approachable and patriotic, and who do not play politics. The same 
may be said of the Boards of the several Federal Reserve Banks. The 
public knows this; the public believes in the System; the public under- 
stands the benefits that will accrue to a bank from joining the System; 
and it will not be very long before there will begin to be an opinion 
that if an eligible State Bank or Trust Company does not join the 
System, it is because the character of its business, or the condition of 
its business, is such that it would not be permitted to join. 

“The advantages of membership are distinct, important, and cumu- 
lative. The disadvantage that is most often asserted is that the Federal 
Reserve Bank does not allow interest on balances. As a nation, we are 
giving liberally our blood, and our treasure, to this gigantic struggle. 
We send our boys to the front—we kiss them good-bye with valiant 
hearts. Will we then falter at so paltry a sacrifice, if it be one, as losing 
a little interest on our balances? Our country needs credit, and as more 
billions are required, more credit will be required to protect those boys, 
to absorb the financial shock during the war—to win the war—and 
after the war to be in shape for a rapid convalescence. 

“The best way to make the foundation for more credit is to corral the 
gold of the country in Federal Reserve Banks and have the banks of 
the country present a united, cooperating force. Will you do your part?” 

In the October issue of the Federal Reserve Bulletin it was announced 
that 89 state institutions are now members of the system bringing a 
total capital of $62,355,700, total surplus of $62,667,965 and total re- 
sources of $1,227,251,689. These figures are already out of date. Since 
their publication the resources of member banks have increased to more 
than $2,600,000,000. And further increases in the immediate future 
now seem an absolute certainty. 























































































































PAYMENT OF FORGED DRAFT BY SAVINGS BANK. 
Among the legal decisions in this issue is published one by the New 

York Appellate Division, Szwento Juozupo Let Draugystes (which in 

English is St. Joseph’s Society) v. Manhattan Savings Institution. 

The plaintiff society was a depositor in the defendant savings bank. 
On September 23, 1914, the president of the plaintiff society presented 
the plaintiff’s passbook together with a draft for $2,000. On this draft 
the signatures of the plaintiff’s trustees had been forged by the president. 
However, the imitation of the trustees’ handwriting was good and no 
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discrepancy was discovered by the defendant’s clerk when he compared 
the signatures on the draft with the genuine signatures on file. Instead 
of paying the $2,000 to the president in cash, the defendant gave him a 
check for that amount on the Citizens Central National Bank, drawn 
payable to the order of the plaintiff society. The president indorsed this 
check in his official capacity and forged the indorsements of the trustees. 
On the following morning, before banking hours, he requested one 
Jagocki, a steamship broker to cash it for him. The broker, not having 
sufficient cash on hand, took the president to the Mechanics Bank of 
Brooklyn where he introduced him to the manager. The manager then 
cashed the check, first, however, requiring Jagocki to indorse it. The 
president misappropriated the proceeds of the check. 

When the plaintiff society discovered what had happened it brought 
this action against the savings bank to recover the entire amount of its 
deposit. The savings bank contended that the delivery of this check for 
$2,000 to the plaintiff’s president constituted a payment and that the 
plaintiff’s account was thereupon diminished by that amount. In behalf 
of the society it was contended “‘that the delivery to and acceptance by 
the plaintiff of the check was a conditional payment only, and that the 
defendant, in effect, contracted to pay the check to the plaintiff, or upon 
its authorized indorsement and that, in the absence of an express agree- 
ment that the check was to be taken in satisfaction and payment, there 
was no payment unless and until the check was paid in due course to the 
plaintiff or on its authorized indorsement.”’ 

The court held that the plaintiff was entitled to recover its entire 
deposit including the $2,000 in dispute. In the opinion it was said : “I 
am of opinion that in the case at bar neither the delivery of the check nor 
the subsequent payment thereof on the forged indorsements constituted 
payment. It was the defendant’s check, drawn against its own funds, 
and the drawee, having wrongfully paid it, could not lawfully charge it 
against the defendant. It was no more a payment than if the defendant 
had issued a draft or order on itself to the or er of the plaintiff, and sub- 
sequently honored the same on fo-ged indorsements, without exercising 
due care to discover whether or not they were genuine.” 


PSE SESLSL SESE SESE 


LIABILITY OF NATIONAL BANK STOCKHOLDER FOR DEBTS 
OF BANK. 

When a national bank becomes insolvent and its assets are insufficient 
to pay its obligations, the amount necessary for that purpose must be 
made up by the owners of the bank’s stock. The National Bank Act 
provides that each stockholder in a national bank shall be held individ- 
ually responsible for the debts of the bank, to the extent of the par 
value of their stock, in addition to the amount invested in the stock. 

It often happens, when the receiver of an insolvent national bank 
brings an action to enforce the statutory liability, that the party sued 
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puts in a defense of some kind. He may claim that the shares were 
registered in his name without his knowledge or consent; or he may 
declare that, although the shares were registered in his name with his 
permission, he is not the actual owner thereof; or he may defend on the 
ground that he held the shares merely as a pledgee or trustee. 

The case of Jackson v. Freeman, recently decided by the Court of 
Appeals of Georgia and published among the legal decisions in this issue, 
was an action against a national bank stockholder to enforce the statutory 
liability. The stockholder’s defense was that he had, previously to the 
insolvency of the bank, sold his shares in good faith and had done all 
that could be expected of him in the way of having the sale recorded on 
the books of the bank. 

It appeared that nearly two months prior to the closing of the bank, 
the defendant had sold the shares in question to the bank’s cashier and 
received payment for them in cash. Before delivering the stock certi- 
ficate to the cashier, he signed in blank the transfer on the back of the 
certificate. The name of the transferee was not filled in at the time for 
the reason that the cashier was not sure whether he wanted to take the 
shares in his own name or in the name of his wife. The defendant 
requested the cashier to see to it that the transfer was properly recorded 
on the books of the bank, but, in some way the cashier permitted that 
formality to slip his mind and the bank became insolvent before any 
record of the transfer was made. 

Under these circumstances it was held that the defendant, having 
made the sale in good faith, and having done all that a reasonably 
prudent man could be expected to do in the matter of having the transfer 
recorded on the books of the bank, was not liable. 

In deciding the case the court referred to the decision of the United 
States Supreme Court in Whitney v. Butler, 118 U. S. 655, which in- 
volved the following facts: 

A, an owner of shares in the capital stock of a national bank, employed 
a broker and auctioneer to sell them by public auction. They were bid 
off by B, and who paid the auctioneer for them, and received from him 
the certificate of stock, with a power of attorney for transfer duly 
executed in blank. The auctioneer paid the purchase money to A. B 
was employed by the president of the bank to make this purchase for a 
customer of the bank, who had made a deposit in the bank for the pur- 
pose, and he delivered the certificate and the power of attorney to the 
president, and received from the bank the money for the purchase. No 
formal transfer of the stock was made on the transfer book of the bank. 
Shortly afterwards the bank became insolvent, and eventually went into 
the hands of a receiver, who made an assessment on the stockholders 
under the provisions of Rev. Stat. § 5205 (U. S. Comp. St. 1913, § 9767), 
to make up the deficiency in the capital. Until after the stoppage A had 
no knowledge as to the purchaser, or as to the neglect to formally transfer 
the stock, and no reason to suppose that the transfer had not been made. 
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And it was there held that the “responsibility of A ceased upon the 
surrender of the certificates to the bank, and the delivery to its president 
of a power of attorney sufficient to effect, and intended to effect, as the 
president knew, a transfer of the stock on the books of the bank.” 

Decisions of this kind bring to mind how important it is for persons, 
who dispose of their holdings of national bank shares, to take reasonable 
precaution that the transaction is duly recorded on the books of the bank. 
In the particular instance under consideration, the stockholder was held 
to be free from liability. Nevertheless he was obliged to assume the 
burden and expense of establishing that the sale had been made in good 
faith and that the failure to properly record the sale was in no way 
attributable to his carelessness or negligence. 


PSESLSLSESLSLSL SES 


NOTICE TO BANK NOT TO PAY DEPOSIT. 

When a person notifies a bank that a deposit, standing in the name 
of another party, belongs to him, it is good policy for the bank to hold 
the money and refuse to pay it out to either party, until the controversy 
between the parties is amicably settled, or until the matter is adjudi- 
cated in court. 

In a case of this kind the bank is generally not in a position to deter- 
mine whether the deposit belongs to the person who placed it in the 
bank or to the third person who claims that it belongs to him. The 
stories of the two parties are quite likely to conflict. And even when 
the bank is in full possession of the actual facts a question of law, in- 
volving the ownership of the fund, is quite likely to creep in. If the 
bank pays to either party it does so on its own responsibility. And 
although it pays the money to the party rightfully entitled to it, the 
chances are good that it will be sued by the other party and obliged to 
prove that the payment was correctly made. 

We have a situation of this kind in a recent Missouri decision, White- 
cotton v. Wilson, published among the legal decisions in this number 
of the JOURNAL. 

It appears that the plaintiff, Whitecotton, was the owner of a certain 
piece of property, known as the Barnicle Farm. The defendant, Wilson, 
was the plaintiff’s brother in law and the two had had intimate business 
relations for a great many years. Wilson informed the plaintiff that 
he knew of an opportunity to exchange the Barnicle Farm for two lots 
in Hannibal, Mo., and the plaintiff decided to make the exchange. 
He accordingly executed a deed to the farm, which he delivered to Wil- 
son, with instructions to go ahead and effect the exchange. 

Wilson carried out the instructions given him with one exception; 
he took title to one of the lots in his own name. Later he borrowed 
the sum of $1,500 on the lot which stood in his name. When the plain- 
tiff found out what his brother in law had done he went to the offices 
of the defendant trust company and inquired of the treasurer of the 
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company whether Wilson had made any deposits recently. He was 
informed that Wilson had deposited $1,400 in the trust company a 
short time before. He thereupon told the treasurer that the $1,400 
belonged to him. He said: ‘‘No question about it in my mind but 
that’s part of the proceeds of this loan on my property.’’ He also told 
the treasurer that he would commence suit on the following Monday 
morning. And he filed his papers just as soon as the clerk’s office 
opened for business on Monday. 

At the time when the plaintiff called at the offices of the trust company 
and informed its treasurer that the money in question was his money, 
a small amount of the money had already been withdrawn, leaving on 
deposit to the credit of Wilson the sum of $1,376.93. Thereafter, and 
on the same day on which the plaintiff’s suit was started, the trust 
company paid out $608.60 on a check drawn by Wilson to pay a note 
which Wilson then owed the trust company. 

The question was whether the trust company was liable to the plain- 
tiff and for how much. It was decided that the company was liable 
for the amount, which it had on deposit at the time when the plaintiff 
notified it of his claim to the money. In other words the trust company 
was obliged to pay over to the plaintiff the $608.60, which it had applied 
to Wilson’s note. 

Of course, it is apparent in this case that the trust company, in paying 
the check in question, was acting for its own protection. It would not 
have improved its position any by refusing to honor the check, because 
the payment was made to itself and not to some third party. In the 
end it was out the same amount, which ever course it took, that is, it 
was out the amount of Wilson’s note. 

But there have been cases of this kind, wherein the bank has honored 
its depositor’s check, payable to some party other than the bank, after 
receiving notice of claim from a third person. In such a case it is dis- 
tinctly to the advantage of the bank to hold the fund in dispute until 
the rights of the adverse claimants are finally settled. 


xexexexe 


BUILDING RAILROADS WITH A SINGLE RAIL. 

Elsewhere in this issue will be found an article treating somewhat 
exhaustively the question of building railroads on the Monorail or single 
rail principle. The principle is not a new one, either as a discovery or 
an invention, it having been successfully used in Europe for sixteen years 
and having grown from one monorail railway to five. The chief factor 
in the system treated by the article is the wonderful improvements 
made in the principle by American inventors and American engineers, 
and the nearness to perfection which they have reached in the construc- 
tion of railroads with only one rail. It is quite apparent that safety, 
economy and efficiency can be made to reach their highest points in a 
railroad built on this principle, and it is therefore interesting to learn 
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that the aims and objects of the men behind it are being declared 
attainable. 

It is also apparent that the adoption of the monorail principle will 
virtually revolutionize the whole transportation system without injury 
to any of the railroads at present operating throughout the world. They 
can all adopt the single rail principle, and recover the cost very quickly 
through increased efficiency and decreased expenses. The subject is 
indeed a broad one, and well worth the closest study of every thoughtful 
man. 

The importance of railroads and railroad property in the United 
States is seen in the official statement that more than ten per cent. of the 
estimated true value of all property in the United States is railroad 
property. This estimated value includes real property and improve- 
ments, live stock, farm implements and machinery, manufacturing 
machinery and implements, gold and silver coin and bullion, railroads 
and their equipment, street railways, shipping, water works, and mis- 
cellaneous property. Ten per cent. of all the property in the United 
States means vastly more than at first appears. It means that the rail- 
roads of the country constitute a dominating business factor, and that 
anything that tends to transform that percentage into better paying 


. and more efficient property can have nothing but a universal effect for 
good. 


XOX XO KOK OK OK OK OK 


DEPOSIT MADE WHEN BANK INSOLVENT. 

When a bank becomes insolvent a question usually arises as to the 
ownership of the proceeds of checks, deposited before the bank was 
closed and subsequently collected by a receiver or other official. In re 
Jarmulowsky, published among the legal decisions in this issue, is a case 
involving a situation of this kind. The petitioners were regular deposi- 
tors with a certain private banker. On one occasion they deposited a 
number of checks indorsed in blank with the banker, and on the following 
day the bank examiner took charge of the banker’s assets. The checks 
in question were collected after the bank examiner had taken possession. 
It appeared that in the pass books issued by the banker was printed the 
following: ‘Deposits of checks shall not be drawn against until col- 
lected.”” It also appeared that the banker was insolvent at the time when 
the checks referred to were deposited and that he was aware of his insol- 
vency. Under these circumstances, it was held, that the usual rule, 
under which checks indorsed in blank and deposited with a bank im- 
mediately become the property of the bank, did not apply, but that title 
thereto remained in the depositors, and that they were entitled to the 
proceeds of the checks as against the receiver. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DELIVERY OF BONDS BY TRUST COMPANY AS 
TRUSTEE UNDER MORTGAGE. 


Reynoldsville Water Company v. Farmers’ & Miners’ Trust Company, Supreme Court of Pennsyl- 
vania, March 23,1917. 101 Atl. Rep. 800. 


The defendant trust company was trustee under a mortgage of 
bonds executed in the name of the plaintaff company by its presi- 
dent and treasurer. The president delivered to the trust company 
a receipt for the bonds signed by the treasurer, with instructions to 
send the bonds to a certain bank for delivery to the president. The 
bonds were accordingly sent and the president obtained the bonds 
from the bank and embezzled them. It was held that the trust 
company was not liable to the plaintiff corporation. 


Appeal from Court of Common Pleas, Jefferson County. 

Trespass by the Reynoldsville Water Company against the Farmers’ 
& Miners’ Trust Company for alleged negligent disposal of bonds. 
From a judgment refusing to take off a compulsory nonsuit, plaintiff 
appeals. Affirmed. 

From the record it appeared that certain mortgage bonds of the 
Reynoldsville Water Company were executed in its behalf by A. Grant 
Richwine, as president, and W. Dale Shaffer, as secretary. The bonds 
provided that after execution by the president and secretary, they 
should be sent to the Farmers’ & Miners’ Trust Company, trustee, for 
certification by it and that they should then be delivered to the treasurer 
of the water company. After their execution by the president and 
secretary, Richwine suggested that Shaffer, as treasurer, send a receipt 
along with the bonds, which were to be forthwith certified and delivered. 
Such receipt. was prepared, and, together with the bonds, was handed 
by Shaffer to Richwine, who sent both receipt and bonds to the trust 





696 THE BANKING LAW JOURNAL 


company, with directions to send the bonds, when certified, to a certain 
bank for delivery by said bank to Richwine. The trust company, 
relying upon the treasurer’s receipt, sent the bonds to the bank as 
directed, and Richwine subsequently procured same and embezzled 
them. The lower court entered a compulsory nonsuit, which it subse- 
quently refused to take off. Plaintiff appealed. 

Argued before Brown, C. J., and MEsTREzaT, PoTTER, FRAZER and 
WALLING, JJ. 

John W. Reed, of Brookville, and H. H. Mercer, of Mechanicsburg, 
for appellant. Cadmus Z. Gordon and Raymond E. Brown, both of 
Brookville, and Lex N. Mitchell, of Punxsutawney, for appellee. 

Per Curiam. The following is the first condition of the mortgage 
under which the bonds in controversy were issued: 


“The bonds to be issued under and secured thereby shall be executed 
on behalf of the Reynoldsville Water Company, by its president and 
secretary, and shall be delivered to the trustee, to be certified by it, and 
of the bonds so executed and delivered the trustee shall forthwith cer- 
tify and deliver to the treasurer of the company ninety thousand ($90,000) 
dollars worth of said bonds, to be used for property, real and personal, 
already acquired by it, and ten thousand ($10,000) dollars for making 
additional improvements and extensions, to the plant of said company.” 


On November 17, 1913, the treasurer of the water company acknowl- 
edged in writing: 


“The receipt of $100,000 of the Reynoldsville Water Company bonds; 
$90,000 for the property, real and personal, already acquired by it, 
and $10,000 for the making of additional improvements and extensions 
to the plant of said company.” 


Upon the delivery of this receipt by the president of the water com- 
pany to the Farmers’ & Miners’ Trust Company, the appellee, it was 
fully warranted in what it subsequently did with the bonds, and the 
judgment of the court below is affirmed, on the following from its opinion 
refusing to take off the nonsuit: , 


“The receipt, prepared and signed by W. Dale Shaffer, treasurer, and 
sent to the trust company, defendant, acknowledging the receipt of 
$100,000 of the Reynoldsville Water Company bonds, was clearly de- 
signed and intended by the treasurer of the company to be his official 
and final acknowledgment of the receipt of that amount of the bonds 
from the trust company, after it should have certified them, and was so 
regarded by the trust company. Shaffer sent no request and gave no 
direction, in connection with the receipt, to the latter. * * * The 
man who sent the receipt to the defendant, and requested that the bonds 
be sent to him, and who got them, was the president of the water com- 
pany, and also a director. These men (the president and treasurer), 
chosen by its stockholders, were the executive officers of the water 
company, who for it executed the bonds and mortgage, and who at the 
time of this transaction were deemed worthy of trust and confidence, 
and unsuspected of any motive but the interest of the company, at 
whose head they stood.”’ 

Judgment affirmed. 
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LIABILITY OF NATIONAL BANK STOCKHOLDER 
FOR DEBTS OF BANK. 


Jackson v. Freeman, Court of Appeals of Georgia, August 3, 1917. 93 S. E. Rep. 284. 


Where the owner of shares of stock in a national bank sells them 
in good faith, he is not subject to the statutory liability of share- 
holders upon the insolvency of the bank, even though the transfer 
was not registered upon the books of the bank; provided, he has 
done everything that a prudent business man could be expected to 
do to have the transfer recorded. 


Error from Superior Court, Walker County; M. C. Tarver, Judge. 

Action by L. R. Freeman, receiver, against T. A. Jackson. There 
was a judgment for plaintiff, and defendant brings error. Reversed. 

This was a suit by the receiver of a national bank to collect an assess- 
ment on the capital stock of the bank—it being alleged that at the time 
of the appointment of the receiver it appeared on the books of the bank 
that the defendant was the holder of a certain number of shares of its 
capital stock; that the Comptroller of the Currency, in order to pay the 
debts of the bank, ordered an assessment on all its shareholders of $75 
for each share of the capital stock owned by them; and that the receiver 
had given the defendant timely written notice of the levy of the assess- 
ment. The defendant refused to pay the assessment, denying that he 
was the owner of the stock which stood in his name on the books of the 
bank. On the trial it appeared, from undisputed testimony, that the 
defendant had been the holder of a certificate representing 10 shares of 
the capital stock of the bank, and that prior to two months before the 
appointment of a receiver for the bank he sold and delivered this cer- 
tificate to S. A. Hunt, Jr., the cashier of the bank; that, though this sale 
was to Hunt in his private capacity, Hunt, at the time of the sale and 
delivery, was requested, as cashier of the bank, to transfer the certi- 
ficate upon the books of the bank, but that this transfer had never 
been made; and that at the time of the sale the defendant had no reason 
to believe that the bank was insolvent, or was about to become so. 

Earl Jackson and R. M. W. Glenn, both of La Fayette, and Maddox 
& Doyal, of Rome, for plaintiff in error. Rosser & Shaw, of La Fayette, 
for defendant in error. 

Broy.es, P. J. (after stating the facts as above). When this case 
was before the Supreme Court (Freeman, Receiver, v. Jackson, 146 Ga. 
55, 90 S. E. 467), under the evidence as disclosed by the record, it was 
held that the direction of a verdict for the defendant was erroneous. 
We have carefully examined the original record on file in the office of 
the clerk of the Supreme Court, and we find that in several material 
respects the evidence contained in that record is different from that 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §464. 
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contained in the record now before this court. In the record before 
the Supreme Court the only evidence as to who was the proper bank 
official to transfer stock on the books of the bank was the following 
testimony of Jackson, the defendant, and Hunt, the cashier of the bank, 
respectively. Jackson testified: 


“IT thought Mr. Hunt was the proper party to transfer the stock on 
the books of the bank; I thought so at the time, and I think so yet.” 


Hunt, the cashier, upon this question gave the following testimony: 


“It was the duty of the cashier and president, or vice president, in 
the absence of the president, to transfer stock when sold. * * * It 
was the president’s and the cashier’s duty to transfer stock on the books 
of the bank. New stock would have to be issued, and necessarily have 
to be signed by the cashier and the president.” 


Moreover, the evidence in the Supreme Court record did not definitely 
show that, when Jackson delivered the certificate of stock to Hunt, 
the purchaser, Hunt was directed, as the cashier of the bank, to make 
the transfer upon the books of the bank. The only evidence on that 
question was the following testimony of Jackson: 

“T delivered the certificate to Mr. S. A. Hunt, the purchaser, who was 
then the cashier of the bank, and told him to transfer it on the bank 
books.”’ 

In the record in the instant case the testimony upon these points 
was as follows: Thurman, the bookkeeper of the bank, testified: 


“When transfers of stock were made, it was Mr. Hunt’s duty to make 
those transfers. I mean S. A. Hunt, Jr., who at the time was cashier 
of the First National Bank of La Fayette.” 


S. A. Hunt, Jr., testified that he was acting as cashier of the bank at 
the time it was closed by the bank examiner; that he had been serving 
in that capacity about ten years; aiso: 


“It was a part of my duties to look after the transfert of stock on the 
books of the bank. * * * Some time prior to the closing of the bank 
I purchased 10 shares of stock from Mr. T. A. Jackson, represented by 
one of the certificates shown on the books of the bank. The date of 
that purchase was April 29, 1913. That was nearly two months prior 
to the closing of the bank. I paid him in cash for that stock, and he 
delivered the certificate to me and signed the transfer in blank. That 
is the form of the transfer that was on the back of that certificate, and 
it was signed by T. A. Jackson, and that stock certificate was delivered 
to me, and I paid him in cash for it, and, at the same time he delivered 
it to me, he made a request of me, as the cashier of the First National 
Bank of La Fayette, to transfer that stock on the books of the bank, 
and at that time Mr. Jackson made a request of me, as the cashier of 
the bank, to transfer that stock on the books of the bank. It was my 
duty, as cashier of the bank, to make those transfers, and, as cashier, 
I had charge of and kept these stockbooks, and all the transfers of stock 
that were made were made and signed by me, as cashier of the bank. 
That stock was never transferred on the books—this particular 10 shares 
of stock that I purchased from Mr. Jackson. I guess it was my fault. 
It came about in this manner: Mr. Jackson and myself had been on a 
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trade for several days about this stock, and when he started to transfer 
the stock, he started to write my name in it, and I told him that probably 
my wife might want it in her name, and to wait until I could see about 
that, and I put the stock certificate in my pocket, and the next day I 
changed clothes and the stock certificate was left in my pocket, and my 
wife took the papers out and put them in my trunk, and it just escaped 
my memory. It was through an inadvertence of mine that the transfer 
was not made, and through no fault of Mr. Jackson. I didn’t tell Mr. 
Jackson that the transfer had not been made—never thought of it; 
didn’t come to my attention until after the bank wasclosed. Frequently, 
in the transfer of stock, it is merely signed in blank. It frequently 
happens in banks, as well as in other corporations, that stock is not 
immediately transferred, where sold by one party to another; in the 
form of the assignment, the person to whom it is assigned is not put in 
there. All the bank demanded was the signature of the person in 
whose name the stock certificate was standing, and I did not require 
the name of the person to whom it was transferred; that was frequently 
left blank. That was a bona fide transfer between myself and Mr. 
Jackson as to the sale of this stock. * * * At the time I received 
the stock certificate it was purposely left blank, because I did not know 
at that time whether my wife would become the purchaser or me. He 
started to write my name, and the certificate will show how he put the 
letter ‘S’ there, and I stopped him. * * * Mr. Jackson * * * 

had nothing to do with any of the books of the bank, and at the time he 
delivered the stock to me he gave it to me and says, ‘You can make 


the transfer’— says ‘I will leave that blank, and you can make the 
transfer on the books’; and I told him I would make the transfer, but 
before doing so I merely requested an opportunity to consult my wife 
and see whether I wanted to put it in her name or not, but the transfer 
was to be made at once, completed at once; and Mr. Jackson at that 
time told me that I could fill in there whichever name I wanted to, and 
make the transfer accordingly. Mr. Jackson just stated to me, ‘when 


you determine that, you can make the transfer.’ ”’ 
The defendant, Jackson, substantially corroborated the above evidence 
of Hunt, the cashier, and testified: 


“When I was discussing the question of the transfer of the stock with 
Mr. Hunt, I told him, as cashier of the bank, to do that. He had been 
making all those transfers. He was the proper person to do that. 
* * * JT had no knowledge, or intimation, or suspicion, that the 
transfer had not been made on the books of the bank, not until after 
the bank was closed.”’ . 


In the case made by the record before the Supreme Court, that court 
decided that it did not come within the ruling in the case of Whitney 
v. Butler, 118 U.S. 655, 7 Sup. Ct. 61, 30 L. Ed. 266, which was as follows: 


“‘A., an owner of shares in the capital stock of a national bank, em- 
ployed a broker and auctioneer to sell them by public auction. They 
were bid off by B., who paid the auctioneer for them, and received from 
him the certificate of stock, with a power of attorney for transfer duly 
executed in blank. The auctioneer paid the purchase money to A. B. 
was employed by the president of the bank to make this purchase for 
a customer of the bank, who had made a deposit in the bank for the 
purpose, and he delivered the certificate and the power of attorney to 
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the president, and received from the bank the money for the purchase. 
No formal transfer of the stock was made on the transfer book of the 
bank. Shortly afterwards the bank became insolvent, and eventually 
went into the hands of a receiver, who made an assessment on the 
stockholders under the provisions of Rev. Stat. § 5205 (U. S. Comp. 
St. 1913, § 9767), to make up the deficiency in the capital. Until after 
the stoppage A. had no knowledge as to the purchaser, or as to the 
neglect to formally transfer the stock, and no reason to suppose that 
the transfer had not been made.” 


And it was there held that: 


“The responsibility of A. ceased upon the surrender of the certificates 
to the bank, and the delivery to its president of a power of attorney 
sufficient to effect, and intended to effect, as the president knew, a 
transfer of the stock on the books of the bank.” 

In our judgment, however, the facts as disclosed by the record now 
before this court bring this case, in principle, up to the case referred to. 
In that case the certificate was surrendered to the president of the bank, 
accompanied by a power of attorney, which would have enabled the 
officers of the bank to make the transfer on the books, and a demand 
that this be done. In the instant case the certificate was delivered to 
the cashier of the bank by the shareholder in person, and accordingly 
no power of attorney was needed, as the shareholder signed the transfer 
which was on the back of the certificate, and expressly authorized the 
cashier of the bank to write the name of the purchaser in the space left 
blank in the transfer for that purpose, and furthermore the cashier had 
authority, and was expressly directed, to transfer this certificate upon 
the books of the bank. In the Whitney Case the stock was bought, 
not for the bank itself, but for a customer of the bank. In the instant 
case, likewise, the stock was not bought for the bank, but was bought 
by the cashier thereof for his individual account. In both cases the 
stock certificate was delivered to an officer of the bank, and was so signed 
and arranged that he had the power and authority to fill in the name of 
the purchaser in the certificate, and to transfer the certificate upon 
the books of the bank. In both cases, at the time of the delivery of the 
stock to the bank official, he was requested as such official to make the 
proper transfer of the stock upon the books. In both cases the seller 
of the stock had made a bona fide sale of it, and had done all that could 
be reasonably required of him to see that the proper transfer was made 
upon the books of the bank. In neither case did the defendant have 
any “reason to suppose that the transfer had not been made.’’ In the 
instant case the certificate was delivered to Hunt in his dual capacity 
as its purchaser and as cashier of the bank, and at the time of the de- 
livery he, as cashier of the bank, was instructed to transfer the stock 
upon the books of the bank, and as cashier of the bank he promised to 
do so. In our opinion the certificate was, in contemplation of law, 
delivered to the bank itself when it was delivered to Hunt, accompanied 
by the instruction to transfer it, as cashier of the bank, upon the books 
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of the bank. The undisputed evidence was that Hunt was the only 
officer of the bank whose duty it was to make such transfers. It seems 
to us that Jackson, like the defendants in the Whitney Case, supra, 
had done all that he could to have the transfer put upon the books of 
the bank, and that his responsibility ceased upon the surrender of the 
certificate to the bank through Hunt, its cashier, accompanied with the 
demand that Hunt, as cashier of the bank, transfer the stock upon the 
books of the bank. 

Upon the sécond trial of this case there was no uncertainty, as the 
Supreme Court intimated there was upon the first trial thereof, as to 
what person had purchased the stock from Jackson, and as to whose 
name it should have been transferred in. The undisputed evidence in 
the record before us is that Hunt, and not Mrs. Hunt, had bought and 
paid for the stock, and that the stock was delivered to Hunt himself, 
and that Hunt, as the cashier of the bank, was officially instructed to 
enter the transfer of the stock upon the bank’s books, and that it was 
his duty to do so immediately. Hunt had authority, and contracted 
with Jackson, to fill in the blank in the transfer certificate, by entering 
therein either his name or that of Mrs. Hunt. The uncontradicted 
testimony was that it was Hunt’s duty, and not Jackson’s, to see that 
this was done. The undisputed evidence was that the sale of this stock 
was a bona fide and unconditional sale to Hunt. Mrs. Hunt was not a 
party to the purchase, and was not known in the transaction. The mere 
fact that Hunt stopped Jackson from writing his (Hunt’s) name in the 
transfer, stating that he wanted to wait until he could see his wife and 
find out whether she wanted the stock put in her name, is insufficient, 
when taken in connection with all the other facts of the transaction, to 
relieve Hunt from the duty of making the transfer on the bank’s 
books, or to make Jackson liable for Hunt’s negligence. The record 
further disclosing that Hunt’s wife did not request that the stock be put 
in her name, Hunt should have filled in the blank with his own name, 
he being the purchaser of the stock, and have promptly put the transfer 
upon the books. He was the bona fide holder and owner of the stock, 
and, although he bought the stock personally, he had simultaneously 
been instructed, as cashier of the bank, to transfer it on the 
books of the bank, and, since he was the only officer of the 
bank whose duty it was to make such transfer, he, as such officer, 
knew that he himself, and not his wife, had bought the stock, and he 
therefore officially knew that it should be transferred to him on the 
books, and not to his wife, and he knew this at the time he was instructed 
to transfer the stock. 

We are clearly of the opinion that Hunt was the person liable for the 
assessment on this stock, and not Jackson. It therefore follows that 
the court erred in directing a verdict for the plaintiff. 

Judgment reversed. 
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LOST CHECK. 


First National Bank of Elizabeth City v. Brockett, Supreme Court of North Carolina, September 
12,1917. 93S. E. Rep. 370. 


In an action against the drawer of a check, where the defendant 
admits in his answer the execution of the check, the amount, the 
bank:on which it is drawn and the payee, the plaintiff may recover, 
although the check is not produced and there is no evidence as to 
its loss. The nonproduction of the check is only material after 
verdict in determining the action of the court with reference to 
indemnity. 

Appeal from Superior Court, Pasquotank County; Justice, Judge. 

Action by the First National Bank of Elizabeth City, N. C., against 
Robert Brockett. From a judgment of nonsuit, plaintiff appeals. Re- 
versed. 

This is an action instituted by the First National Bank of Elizabeth 
City against Robert Brockett of High Point, N. C., to recover the sum 
of $1,335.70, being the amount of a check drawn by Robert Brockett on 
the 21st day of August, 1915, and paid to C. Syer & Co., of Norfolk, 
Va., and deposited with the plaintiff on the account of C. Syer & Co., 
after being indorsed by C. Syer & Co. The evidence tends to prove that 
Brockett received credit for the full sum, and C. Syer & Co. received 
credit for the full $1,335.70 from the plaintiff bank. The defendant 
admits drawing the check, and owing C. Syer & Co., and that he has 
never paid it and has refused to pay it. 

The check was not produced at the trial, and at the conclusion of 
the evidence his honor entered judgment of nonsuit on the ground 
that there was no evidence of the loss of the check, and the plaintiff 
excepted and appealed. 

Aydlett & Simpson, of Elizabeth City, for appellant. Ward & Thomp- 
son, Elizabeth City, -for appellee. 

ALLEN, J. The principle requiring the loss of a paper to be estab- 
lished before evidence of its contents is admitted has no application 
to this case, because the defendant admits in his answer the execution 
of the check, the amount, on what bank drawn, and to whom payable, 
and the nonproduction of the paper was only material after verdict in 
determining the action of the court with reference to indemnity. 

There was, however, evidence of loss of the check. C. C. Hayes, a 
member of the firm of C. Syer & Co., testified that he received the check 
from the defendant and sent it to the plaintiff; E. V. Griffin, who was 
employed in the plaintiff bank, testified that the check was sent out to 
the Bank of Commerce at High Point in a letter he wrote; and H. A. 
Willis, cashier of the Bank of Commerce, testified in substance that the 
Bank of Commerce did not receive the check. This, if true, raises a 
fair presumption that the check was lost in the mail. 


NOTE.—For other similar decisions see Banking Law Journal Digest, §112. 
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It is true contradictory statements were made by some of these wit- 
nesses On cross-examination, but, as said in Shell v. Roseman, 155 N. 
C. 94, 71 S. E. 86, and approved in Christman v. Hilliard, 167 N. C. 5, 
82 S. E. 949, this affected the credibility of the witness only, and did 
not justify withdrawing the evidence from the jury. 

The judgment of nonsuit must be set aside. 

Reversed. 


NOTICE TO BANK NOT TO PAY DEPOSIT. 


Whitecotton v. Wilson, St. Louis, Missouri, Court of Appeals, July 17,1917. 197 S. W. Rep. 168. 


The plaintiff notified the defendant trust company that certain 
money deposited in the name of another person belonged to the 
plaintiff. Thereafter the trust company honored a check, drawn 
by the depositor for the purpose of paying a note owing from the 
depositor to the trust company. It was held that the company 
was liable to the plaintiff for the amount on — at the time when 
he gave notice to the company. 


Appeal from Hannibal Court of Common Pleas; Wm. T. Ragland, 
Judge. 

“Not to be officially published.” 

Action by James H. Whitecotton against Mortimer H. Wilson and 
another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Eby & Hulse and Thos. L. Anderson, all of Hannibal, for appellants. 
Whitecotton & Wight, of Moberly, and Nelson & Bigger, of Hannibal 
for respondent. 

REYNOLDs, P. J. It appears that the plaintiff, respondent here, being 
the owner by deed of a farm referred to as the ‘Barnicle Farm,” his 
interest subject to a deed of trust, at the instance of defendant Wilson, 
who resided at Hannibal, and who was his brother-in-law, and with 
whom for over 40 years he had been in intimate business relations, the 
two engaged together in a variety of enterprises and adventures, being 
advised by Wilson that he could exchange his equity in the Barnicle 
Farm for two certain lots situated in Hannibal, agreed to make the 
exchange. Plaintiff, who then resided in Paris, Monroe county, accord- 
ingly executed a deed to the owner of these two lots and at Wilson’s 
request sent it to Wilson at Hannibal, with instructions to deliver it to 
the owner of the two lots in exchange for his equity in the Barnicle Farm. 
Wilson with this deed from plaintiff delivered it to the owner of those 
lots but instead of taking a deed for the two lots to plaintiff, caused the 
owners of the lots to make a deed to one of the lots, which was subject 
toa deed of trust for $600, to plaintiff, and without the knowledge or 
consent of plaintiff, took a deed to the other lot in his ownname. The 
lots were improved and rented, plaintiff leaving them in charge of 
Wilson. Shortly afterwards Wilson borrowed $1,500 from one Peiter, 
giving him a deed of trust on the lot, title to which{stood_in,his own 














704 THE BANKING LAW JOURNAL 


name, to secure the $1,500. A few days after the receipt of this $1,500 
and about December 23, 1912, Wilson deposited about $1,400 of this 
$1,500 with the defendant Trust Company. Plaintiff did not learn that 
Wilson had taken the deed to the lot in his own name until about De- 
cember 8, 1913, when he demanded that Wilson convey it to him, which 
the latter refused to do, claiming that he (Wilson) was owner of a one- 
half interest in the Barnicle Farm, and so was entitled to this lot as his 
share. About December 23d or 24th plaintiff learned of the transaction 
by which Wilson had borrowed $1,500 on this lot, and, as he testified, 
on December 24, 1912, going to the Hannibal Trust Company, a de- 
fendant here, about noon of that day, which was Saturday, in a con- 
versation with Mr. Hickman, treasurer of the Hannibal Trust Company, 
and as plaintiff testified, he thought in the presence of Mr. Whaley 
also an officer of the trust company, told Hickman ‘‘what had happened.”’ 
Exactly what he told him had happened, does not appear. At any 
rate, plaintiff testified that he asked Hickman if there had been any 
deposit made in the bank by Mr. Wilson within the last few days. 
Hickman said he did not know and called another officer, or some one 
connected with the bank, who told plaintiff that on the day before, 
that is on the 23d, an even $1,400 had been deposited with the Trust 
Company by Wilson. To this plaintiff said to Hickman, ‘“That’s my 
money, procured from a mortgage on my property out here in town,” 
and plaintiff asked the Trust Company people not to pay it out. Plain- 
tiff further testified that he asked this of Mr. Hickman, and he thought 
Mr. Whaley was standing there too. To this Mr. Hickman said, 
“Well, you give us notice just as soon as you can,” to which plaintiff, 
said: 

“Now, it’s my money—no question about it in my mind but that’s 
part of the proceeds of this loan on my property. I have got the data 
here and I am going immediately home and prepare suit and I will file 
.it Monday morning.” 

The following Monday, the 26th, plaintiff testified that he filed his 
petition in this action with the clerk of the court as soon as the office 
opened and the papers were given to the sheriff for service along with 
the papers in another suit to divest the title of Wilson out of the lot and 
declare title in him free and clear of the deed of trust placed upon it 
in favor of Mr. Peiter. We are advised by counsel that this latter suit 
was decided in favor of plaintiff and appealed to the Supreme Court, 
necessarily so, as it involved title to real estate, a matter not within our 
jurisdiction. 

It appears that on Saturday, the 24th, there was on deposit with the 
Trust Company to the credit of Wilson $1,376.93 of the fund which 
Wilson had deposited that day or the day before, and that on December 
26th, the Trust Company paid out $608.60 on a check of that date 
drawn by Wilson to pay off a note which Wilson then owed the Trust 
Company, and also a check for $17.50, being all the checks that were 
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drawn by Wilson against the deposit which was with the Trust Company 
of that date, namely, $1,376.93. 

In the petition in this case plaintiff sets up substantially the above 
facts and avers that with the intent to defraud plaintiff of his property 
in the lot, Wilson, on December 13, 1913, caused the deed of trust to 
be made and executed by himself and his wife, conveying the legal 
title to the lot to a trustee for the benefit of one Peiter, to secure the 
payment to said Peiter of $1,500, Wilson executing his promissory note 
to Peiter for that amount and recording the deed of trust; that by reason 
of the wrongful and fraudulent acts, as aforesaid, of Wilson, he had 
procured from Peiter the sum of $1,500 on plaintiff’s property, and on 
December 23, 1913, having so wrongfully received this sum of $1,500 
Wilson paid to and deposited with the Hannibal Trust Company $1,400 
of this $1,500, ‘‘then and there at the time being the property and money 
of the plaintiff, and that said defendant Hannibal Trust Company 
received said money, as aforesaid, and gave the account of said Wilson 
credit by said sum of $1,400, and that said bank and Trust Company 
has since said date of receiving said money as aforesaid, and the giving 
the credit to the defendant as aforesaid, been in the possession and now 
is in the possession of said sum of $1,400, which is by it held and main- 
tained as a credit, as aforesaid, in favor of said Wilson. That said 
money so received by said defendants, in justice and right, belongs to 
and is the property of plaintiff and should be paid to plaintiff. That 
said lands were received by said Wilson in trust for the use and benefit 
of the plaintiff and that said sum so received, as aforesaid, from said 
Wilson in the sum of $1,400 by said Hannibal Trust Company, was by 
said defendant received to the use and benefit of the plaintiff.” Re- 
peating that this sum was wrongfully received by defendant Wilson and 
by him held under law for the use and benefit of plaintiff and is now held 
by the defendant trust company without the consent of plaintiff for 
the use and benefit of plaintiff, “and that the same is money had and 
received to the use and benefit of the plaintiff, and that by reason of 
the facts aforesaid, the said defendants and each of them, is indebted 
to the plaintiff in the sum of $1,400 for money had and received by 
defendants as aforesaid, to and for the use of the plaintiff in this case, 
and that though demanded to pay the same, by plaintiff, the said 
defendants and each of them have failed and refused to pay the same to 
plaintiff.’’ Plaintiff demands judgment against defendants in the sum 
of $1,400, with interest and costs. 

The answer of the defendant Wilson is a very long one but in effect 
is no more than a specific denial of all the averments of the petition and 
sets up the grounds upon which Wilson claims to have had a half in- 
terest in the Barnicle farm, and winds up with a prayer for judgment 
that plaintiff take nothing by his action and that the defendant be 
declared by court to be owner in fee of the premises conveyed to him 
subject to the deed of trust mentioned. 
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In the first place the court finds that what is known as the Barnicle 
Farm, consisting of 238 acres of land in Ralls County, this state, was 
conveyed to plaintiff; that plaintiff paid for the land by executing and 
delivering to Barnicle his promissory note for $6,400, together with a 
deed of trust conveying the land to the trustee for the purpose of se- 
curing the note and by paying to Barnicle the sum of $2,168 in cash; 
that the cash used in making the payment by plaintiff was the proceeds 
of the note executed by plaintiff as principal with defendant Wilson 
as surety to one Whaley and by him assigned to the defendant trust 
company; that at the time that note was executed to Whaley it was 
understood between plaintiff and defendant Wilson that the debt evi- 
denced by the note was the debt of plaintiff and that Wilson was a surety 
only; that in the manner aforesaid plaintiff paid the entire consideration 
for the Barnicle land and that no part of that consideration, either at 
the time of the purchase or afterwards, was paid by defendant Wilson; 
that there was no agreement between plaintiff and defendant Wilson, 
at the time plaintiff purchased the Barnicle land, that it was to be held 
or owned by plaintiff and defendant Wilson in partnership, but that 
it was understood at the time that the land was the sole and individual 
property of plaintiff. The court further finds that at all the times 
mentioned herein plaintiff was the sole and absolute owner of both the 
legal and beneficial interest in the Barnicle land; that in April, 1912, 
the defendant Wilson, acting for and in behalf of plaintiff and as his 
agent, contracted with one Scheiner to exchange the Barnicle land, 
subject to the incumbrance of $6,400, for two pieces of real estate in 
the city of Hannibal, then owned by Mrs. Scheiner; that in pursuance 
of this agreement plaintiff, joined by his wife, signed and acknowledged 
a warranty deed, of date April 20, 1912, conveying the Barnicle land to 
Mrs. Scheiner and her husband, subject to the incumbrance, and de- 
livered this deed to defendant Wilson, to be by him delivered to the 
Scheiners upon the delivery to him (Wilson) of a deed conveying to plain- 
tiff Whitecotton the two pieces of real estate in Hannibal; that thereupon 
the defendant Wilson, without the knowledge or consent of plaintiff, 
caused the Scheiners to make, execute and deliver to him two several 
deeds, one conveying to plaintiff one of the parcels of real estate in the 
city of Hannibal, the other conveying to defendant Wilson the other 
parcel or lot. The court further finds that the defendant Wilson paid 
no part of the consideration for the conveyance to him of the last de- 
scribed real estate but that the whole consideration therefor consisted of 
the Barnicle land, conveyed by the plaintiff to the Scheiners, and that 
by reason thereof a trust resulted and that the defendant Wilson, from 
the time of receiving the deed thereto, held the legal title to the last 
described tract of land in trust for the plaintiff and that he now holds 
the land in trust as aforesaid and that plaintiff, ever since the time of 
conveyance to Wilson, has been and is now the equitable and bene- 
ficial owner of this real estate; that afterwards, on or about December 
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13, 1913, while defendant Wilson was holding the legal title to this last 
described lot in trust for plaintiff, Wilson, without the knowledge or 
consent of plaintiff, executed and delivered to the use of one Peiter a 
deed of trust on the land securing a loan for $1,500, which Peiter then 
made to Wilson, on the faith of this security and without any knowl- 
edge on the part of Peiter of plaintiff's ownership of the land, and which 
loan thereby became a valid lien on the real estate; that out of the pro- 
ceeds of the loan for $1,500 Wilson, on December 23, 1913, without the 
knowledge or consent of plaintiff, deposited the sum of $1,432.65 in his 
individual name and to his credit with the defendant Hannibal Trust 
Company on an open checking account; that on December 24, 1913, at 
the banking office of the defendant trust company the plaintiff notified 
Hickman, the treasurer of the trust company, of his claim to this deposit. 
(The court here sets out the testimony of plaintiff as we have hereinbefore 
given it as to his conversation with Hickman.) It is to be noted that 
Hickman with whom plaintiff said he had this conversation, did not 
testify, and Mr. Whaley, testifying, said that he had no recollection of 
having had any conversation with plaintiff as to this money. 

The court further finds that at the time of the conversation between 
plaintiff.and Hickman there was to the credit of the defendant Wilson 
on the books of the defendant trust company on account of the deposit 
of $1,432.65, the sum of $1,376.93, and that this last named sum is still 
to the credit of the defendant Wilson on December 26, 1913, when a 
copy of summons and petition in this cause was served on the defendant 
trust company and that this sum was had and received by the defendants 
for the use and benefit of plaintiff. 

The finding of the trial court that the conversation between plaintiff 
and the treasurer of the Trust Company had taken place on December 
23d, is conclusive on the question of notice to the Trust Company of 
the claim of plaintiff to this fund. Notice to its treasurer was notice 
to the Trust Company. Notice is knowledge, and so our court has held 
whenever that question has come up, as see Rhodes et al. v. Outcalt et 
al., 48 Mo. 367, and Meier v. Blume, 80 Mo. 179. In the latter case 
it is said that notice does not mean positive information brought directly 
home to a party sought to be charged therewith and affected thereby, 
but any fact that would put an ordinarily prudent man upon inquiry, 
is notice. Treating of the knowledge of a purchaser, it is said by our 
Supreme Court in Roan v. Winn, 93 Mo. 503, loc. cit. 511, 4S. W. 736, 
738, that the law imputes to a purchaser knowledge of a fact, of which 
the exercise of common prudence and ordinary intelligence must have 
apprised him. “Whatever is sufficient to put a person on inquiry is 
notice; that is, when a man has sufficient information to lead him to 
a fact, he shall be deemed to be cognizant of it.’’ See, also, Barrett v. 
Davis, 104 Mo. 549, 16 S. W. 377. These are typical cases of many 
others to the effect that knowledge of a fact is notice. In the case at 
bar there is substantial evidence tending to prove that the Trust Com- 





708 THE BANKING LAW JOURNAL 


pany was distinctly informed that the money standing to the credit of 
defendant Wilson, was the money of the plaintiff, improperly diverted 
from plaintiff and taken by Wilson to his own account. While this 
notice was not given in writing, it was a distinct notice to the officers 
of the Trust Company of the claim which plaintiff had to this money. 
After that notice the Trust Company must be adjudged to have held 
the money then on hand and of this deposit to the use of plaintiff. If, 
after that notice, the Trust Company paid out any part of it to Wilson 
it did so at its peril. Shotwell v. Sioux Falls Savings Bank, 34 S. D. 
109, 147 N. W. 288, and notes to that case in L. R. A. 1915A, 715. 
Here it appears that the Trust Company applied something over $600 
out of this fund, $608 of it in payment of a note which it held of the 
defendant Wilson, doing this under color of a check of date December 
26, 1913, drawn on the deposit by Wilson, and the trial court found as 
a fact that this pretended payment of the note was made, not only after 
plaintiff had given notice of his claim, but after he had actually filed 
this suit and service of summons had been had in it on the Trust Com- 
pany. Such being the fact, the defendant Trust Company is liable to 
this plaintiff for whatever of that fund was in its hands when notified 
of the claim of plaintiff and so the authorities last above cited -hold. 

We see no reason to disturb the finding of the trial court in the matter 
and its judgment is affirmed. 


ALLEN and BeEcKErR, JJ., concur. 


LIABILITY OF BANK FOR UNAUTHORIZED ACT 
OF OFFICER. 


Cincinnati Discount Co. v. Asher, Supreme Court of Kansas, July 7, 1917. 166 Pac. Rep. 476. 


A bank cannot be held liable for the unauthorized transaction of 
its officers unless it actually receives and retains the benefits of 
such transactions. 


Appeal from District Court, Reno County. 

Action by the Cincinnati Discount Company against A. E. Asher 
and the Commercial National Bank. Judgment for defendants, not- 
withstanding the verdict against defendant Asher, motion for new 
trial denied, and from the orders and judgment, plaintiff appeals. Re- 
versed, and cause remanded for new trial. 

‘J. S. Simmons and K. Simmons, both of Hutchinson, for appellant. 
C. M. Williams and D. C. Martindell, both of Hutchinson, for appellees. 

Jounston, C. J. The Cincinnati Discount Company brought this 
action against the Commercial National Bank at Hutchinson and A. 
E. Asher, its president, to recover money paid for alleged fictitious 
and worthless promissory notes purchased from J. J. Gouy in reliance 
upon representations made by Asher as to Gouy’s standing. At the 
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trial a demurrer to plaintiff’s evidence interposed by the bank was 
sustained and the cause proceeded as to the other defendant. The 
jury returned a verdict in plaintiff’s favor in the sum of $1, and the 
court set aside the verdict and rendered judgment in defendant’s favor 
for costs. A motion by plaintiff for a new trial as to both defendants 
was denied. From the orders and judgment, plaintiff appeals. 

Plaintiff was in the business of discounting notes given in payment 
for pianos, and had received a number of such notes from Gouy, who 
was a piano dealer and represented the Starr Piano Company. In 
contemplation of discounting these notes plaintiff made inquiries of va- 
rious parties, including the president of the defendant bank, as to Gouy’s 
integrity and business responsibility. Plaintiff received a letter writ- 
ten by the president of the bank stating that a large amount of busi- 
ness had been done with Gouy of a satisfactory character, and he knew 
of no reason why Gouy’s paper would not be good. It appears that 
the Starr Piano Company had had some litigation with Gouy, its claim 
being that he had withheld certain remittances due from collections 
on piano notes of the company, that it had secured judgment against 
him, and that Asher and E. T. Guymon gave a bond undertaking to 
pay and did pay the judgment. Under that arrangement the Starr 
Piano Company turned back to Asher piano notes to the amount of 
about $10,400 to be collected by Asher. The proceeds of these collec- 
tions were credited to a special account which he opened in the defend- 
ant bank from which the money was checked out to the Starr Piano 
Company in satisfaction of the judgment. It was part of these notes 
that Gouy discounted to the plaintiff, Gouy obtaining them from Asher, 
with the agreement that he was to apply the proceeds therefrom upon the 
indebtedness to the Starr PianoCompany. J. M. Crawford, president of 
the plaintiff, had heard of this litigation, and before advancing any money 
to Gouy on the piano notes, he went to Hutchinson and had a personal 
interview with Asher relative to Gouy and his business. Hehad with him 
a check ready to be signed and delivered to Gouy for the notes in the event 
he heard nothing shaking his confidence in Gouy’s credit. He tes- 
tified that he questioned Asher particularly with reference to the Starr 
Piano Company litigation, and he was told that it was not due to any- 
thing discreditable on Gouy’s part, and that the bank had stepped 
into the matter and taken charge of satisfying the judgment. He recom- 
mended Gouy as a safe person with whom to deal, and told him that 
the bank had done a satisfactory business with him for several years, 
and at that time had advanced about $9,000 to Gouy upon his piano 
paper. Crawford then opened an account with Gouy and delivered 
to him the check in amount $3,517.68, and thereafter two other checks 
were delivered; one dated September 13th, for $3,023.04 and the other 
October 7th, for $1,774.15. The first payment from plantiff was ap- 
plied by Gouy on the judgment indebtedness, and the second was credited 
to the special account. The third was applied upon an indebtedness 
held by the bank. 
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The ruling sustaining the demurrer to the evidence must be affirmed so 
far as the bank is concerned. A recommendation of the financial stand- 
ing of an individual was not within the scope of the powers and duties 
for which the bank was created. It can only be held for the unauthor- 
ized acts of its officers where it accepts and retains the benefits arising 
from such acts. Bank v. Wilson, 100 Kan.—, 165 Pac. 859; Citizen’s 
National Bank v. Appelton, 216 U.S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443. 
There is testimony that benefits were derived by Asher from the trans- 
actions in question, but none showing that the bank benefited by them. 
It is claimed that as some of the proceeds given by the plaintiff were 
paid upon a note held by the bank that it is liable. The last payment 
made by the plaintiff, $1,774.15, was applied upon this note which 
was given by Gouy to the bank. The note had been guaranteed by 
Asher and Guymon, who had undertaken to pay the Starr judgment, 
and the proceeds of the note had been applied on thejudgment. The 
transaction was therefore one for the benefit of Asher and Guymon, 
and not such a one as would fasten liability upon the bank. 

As to Asher, the other defendant, the jury upon conflicting evidence 
found against him and awarded the plaintiff a recovery of $1. In effect 
the jury found that Asher had made false representations as to Gouy 
and that the plaintiff relying upon these representations, had discounted 
notes and parted with money amounting to $8,314.87 The court ap- 
pears to have treated the verdict as a finding in favor of the defendant 
as it overruled a motion of plaintiff for a new trial, and upon its own 
motion gave judgment to the defendants for costs. In view of the tes- 
timony in the case and the finding of the jury the court was not warranted 
in treating the verdict as a finding in favor of the defendant  Plain- 
tiff’s testimony was sufficient to authorize a finding that defendant 
Asher had fraudulently represented the facts as to the ‘financial opera- 
tions and standing of Gouy, and that plaintiff had relied on these rep- 
resentations. In this regard the jury appears to have believed the plain- 
tiff’s testimony instead of that offered in behalf of Asher. It is contended 
that plaintiff failed to show that it had suffered a loss, but it was shown 
that a large part of the notes discounted by plaintiff were forgeries; 
that is, fictitious names were signed to them. These notes were 
not paid and Gouy, who had negotiated them, was a fugitive 
from justice. While the amount of the loss was not definitely proven 
there was enough to show that the loss greatly exceeded the amount 
awarded by the verdict. Under these circumstances the court should 
have granted plaintiff a new trial. The mere fact that the jury only 
awarded plaintiff a small amount is no justification for setting aside a 
finding which had been made upon conflicting evidence. Miller v. Mil- 
ler, 81 Kan. 397, 105 Pac. 544; Jackson v. Humboldt, 84 Kan. 445, 
113 Pac. 1047. 

The defendant cites Haven v. Missouri Ry. Co., 155 Mo. 216, as an 
authority sustaining theruling of the court. There the verdict of 
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the jury awarded plaintiff only nominal damages. The trial court 
granted plaintiff a new trial, and the Supreme Court, while expressing 
the opinion that the finding of the jury was in effect a verdict for 
the defendant, did not direct judgment to be entered in favor of the de- 
fendant, but affirmed the judgment of the trial court awarding plain- 
tiff a new trial.. The result of that case is more satisfactory than the 
statement that the verdict might be treated as a finding for the defend- 
ant. The practice of the trial court in that case is the one which 
should have been adopted in this, by the granting of a new trial. 
For that purpose the judgment is reversed, and the case remanded. 
All the Justices concurring. ' 


NOTE SIGNED BY MARRIED WOMAN. 


Brayer v. Edell, New York Supreme Court, March 10, 1917. 163 N. Y. Supp. 989. 


A wife is not an accommodation maker of a promissory note, where 
the note is given in payment of a transaction in which she had a 
property or pecuniary interest, such, for instance, as the payment for 
labor and materials in the construction of a house by the husband on 
land owned by the wife. 


Action by Fred J. Brayer against Evelyn M. Edell and another. 
Defendants’ motion for new trial denied. 

Alvin Block, of Rochester, for the motion. 

James D. Harris, of Rochester, opposed. 

RopENBECK, J. The defendant, Evelyn M. Edell, was not an accom- 
modation maker. The fact that the defendants used that term in their 
conversation with the plaintiff does not make her such. She was in- 
terested in the transactions between her husband and the plaintiff by 
virtue of her ownership of the land upon which the buildings were 
constructed. As such she is not entitled to be regarded as an accommo- 
dation maker on a note given to pay for labor and materials going into 
the construction of houses on her property. Negotiable Instruments 
Law (Consol. Laws, c. 38) § 55. 

The oral agreement alleged to have been made when the original 
note was given for a renewal thereof is not sufficiently broad to cover 
renewal notes, after payments, for a less amount than the original note. 
8 Corpus Juris, 572, § 793. In commercial transactions such agreements 
must be strictly construed, even as between the original parties to the 
promissory note. The note does not purport to have been made subject 
to any agreement. The oral agreement seeks to vary the terms ofjthe 
written instrument. The plaintiff denies any agreement to renew; but, 
accepting the defendant’s version of the agreement, it applied only to 
the original note and renewals thereof, and should not be extended to 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §273. 
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embrace renewal notes given for part of the original note. The agree 
ment does not constitute a defense, because it does not cover renewals 
in part, as well as in whole, of the original note. Such a construction is 
necessary to protect the validity of promissory notes and give stability 
to commercial transactions. Negotiable Instruments Law, § 23; Daniel, 
Negotiable Instruments (5th Ed.) § 159. 

The evidence of the contemporaneous oral agreement was not ob- 
jected to on the trial, although its admissibility is doubtful, and the 
agreement, if binding, is perhaps too vague and indefinite to be en- 
forced. These are questions, however, that it is unnecessary to pass 
upon. 

The motion for new trial is denied, with $10 costs to abide the event. 


PAYMENT BY SAVINGS BANK ON FORGED DRAFT. 


Szwento Juozupo, etc., v. Manhattan Savings Institution, New York Supreme Court, Appellate 
Division, April 18, 1917. 164 N. Y. Supp. 498. 


The president of the plaintiff society forged a draft on the so- 
ciety’s account in the defendant savings bank. The bank delivered 
its check to the president for the amount of the draft, which the 
drawee bank paid on indorsements forged by the president. It was 
held that, since the drawee bank could not charge the amount of 
the check against the defendant’s account, because of its bearing 
a forged indorsement, there had been no payment by the savings 
bank and consequently it was liable for the amount to the plaintiff 
society. 

Appeal from Trial Term, New York County. 

Action by the Szwento Juozupo Let Draugystes (St. Joseph Society) 
against the Manhattan Savings Institution. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Argued before CLARKE, P. J., and LAuGuHLIN, Scott, Davis, and 
SHEARN, JJ. 

George C. Holt, of New York City (Henry W. Kennedy, of New 
York City, on the brief), for appellant. 

Alvin C. Cass, of New York City, for respondent. 

LAUGHLIN, J. The plaintiff is a membership corporation, and it 
brought this action to recover a balance of $2,976.74 claimed to have 
been on deposit to its credit on the 23rd day of September, 1914, with 
the defendant, which is a savings bank. The defendant pleaded that 
on the 14th day of Augwst, 1914, it paid to the plaintiff’ $2,000, and it 
admitted liability for the balance. The verdict was directed for the 
entire amount claimed. 

There is no controversy with respect to the facts. The appeal pre- 
sents a question of law only with respect to whether there was a payment 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §423. 
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of $2,000 by the defendant. The alleged payment was made at the 
time stated, on the presentation of the passbook by the president of 
the plaintiff and a draft, to the order of its trustees, on the defendant, 
under the seal of the plaintiff, and signed by its president, and in the 
names of its trustees, whose signatures were, to the knowledge of the 
defendant, required to authorize payment. The signatures of the trustees 
had been forged by the president. The draft clerk of the defendant 
compared the signatures on the draft with genuine signatures on file 
with the defendant, and was of opinion that they were genuine. He 
made the usual entry in the daybook of the defendant and in the pass- 
book of the amount to be drawn, and redelivered the draft to plaintiff’s 
president, and sent the passbook to the paying teller, who, on presenta- 
tion to him of the draft, and after comparing the signatures with the 
genuine signatures, and being of opinion that they were all the same 
delivered to the president of the plaintiff defendant’s check for $2,000 
drawn to the order of the plaintiff on the Citizens’ Central National 
Bank, which was a commerical bank in which defendant had a deposit 
account. 

The by-laws of the defendant provided, among other things, that 
drafts on deposits might be made by the depositor personally or by an 
order in writing, but that no person should have a right to demand 
either principal or interest without producing the passbook, in order 
that the payment might be entered therein; that payments might be 
made “in specie, bills, or by checks,” and that, while the officers and 
clerks would endeavor to prevent fraud on depositors, all payments 
made to persons producing the passbook should be “good and valid 
payments.” 

The passbook having been presented, it is conceded that the defend- 
ant, notwithstanding the by-law, was bound only to exercise reasonable 
care in determining the genuineness of the signatures on the draft, 
and that a question of fact was presented with respect to whether, 
in accepting the draft, it was guilty of negligence, although a com- 
mercial bank would be liable as matter of law for payment on a forged 
signature, and the authorities so hold. Appleby v. Erie County Sav- 
ings Bank, 62 N. Y. 12; Thomson v. British Bank of North America, 
82 N. Y. 1; Noah v. Bank for Savings, 171 App. Div. 191, 157 N. Y. 
Supp. 324; Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 
995, 69 L. R. A. 317, 105 Am. St. Rep. 720; Schneider v. Union Dime 
Savings Bank, 93 Misc. Rep. 166, 156 N. Y. Supp. 753. Therefore 
since the verdict was directed, it must be assumed for the purposes of 
the appeal that defendant was free from negligence in accepting the 
draft, and that if it had made the payment in money, as authorized by 
the by-law, the judgment could not be sustained. 

Counsel for the appellant contends that the delivery of the check 
constituted payment since the contract, evidenced by the by-laws, 
authorized payment by check; but counsel for the respondent contends 
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that the delivery to and acceptance by the plaintiff of the check was a 
conditional payment only, and that the defendant, in effect, contracted 
to pay the check to the plaintiff, or upon its authorized indorsement 
and that, in the absence of an express agreement that the check was 
to be taken in satisfaction and payment, there was no payment unless 
and until the check was paid in due course to the plaintiff or on its 
authorized indorsement. It appears that the president of the plain- 
tiff indorsed the check in his official capacity and forged the indorse- 
ments of the two trustees thereon, and the next morning before banking 
hours requested one Jagocki, a steamship broker and private banker, 
tocashit. Jagocki, not having sufficient cash, accompanied the president 
of the plaintiff to the Mechanics’ Bank of Brooklyn and introduced him 
to the manager as the president of the plaintiff, whereupon the manager 
offered to cash the check if Jagocki would indorse it. He did indorse 
it and thereupon the manager paid the money to the plaintiff and the 
same day presented the check through the clearing house to the bank on 
which it was drawn and it was honored. The president of the plaintiff 
misappropriated the proceeds of the check. The indorsement of the 
trustees was essential to pass title to the check, and it is therefore clear 
from the authorities cited that such payment of the check was unau- 
thorized, and that the drawee could not lawfully charge the same against 
the defendant’s deposit account. Bank of British N. Am. v. Merchants’ 
Bank of N. Y., 91 N. Y. 106; Kearny v. Met. Trust Co., 110 App. Div. 
236, 97 N. Y. Supp. 274. The evidence traces the check no further 
and presents no question of ratification by, or negligence on the part of, 
or estoppel as against, the plaintiff in favor of the defendant. 

The point presented for decision is, therefore, whether the plaintiff 
was limited to any remedy it had against the drawee, or was at liberty 
to disregard the giving of the check, and to elect to hold the defendant 
on the original indebtedness, as it did by bringing this action. It is 
quite clear, I think, that the mere delivery of the check to the president 
of the plaintiff, who was authorized to receive it, on the assumption 
that the defendant was not guilty of negligence in honoring the draft, 
did not constitute payment, for, if the drawee had refused to honor the 
check, even though it had sufficient funds to the credit of the defendant, 
the plaintiff could not have recovered thereon against the drawee, and 
its only cause of action would have been against the defendant, either 
on the check or on the original indebtedness for which it was given. 
Hentz v. National City Bank, 159 App. Div. 743, 144 N. Y. Supp. 979; 
Burstein v. Sullivan, 134 App. Div. 623, 119 N. Y. Supp. 317. If the 
President of the plaintiff, having thus forged the indorsements of the 
trustees on the check, had deposited the same to his own credit in another 
bank such bank would be liable to the plaintiff for the proceeds of the 
check as for moneys had and received to its use (Porges v. U. S. Mortgage 
& Trust Co., 203 N. Y. 181, 96 N. E. 424; Robinson et al. v. Chemical 
National Bank, 86 N. Y. 404; Schmidt v. Garfield National Bank, 64 Hun, 
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298, 19 N. Y. Supp. 252, affirmed 138 N. Y. 631, 33 N. E. 1084); and in the 
case at bar it undoubtedly had a cause of action for conversion against 
the drawee for the value of the check (Burstein v. People’s Trust Co. 
143 App. Div. 165, 127 N. Y. Supp. 1092. See, also, Moch v. Security 
Bank, 166 App. Div. 121, 123, 151 N. Y. Supp. 756; Havana Central 
Railroad Co. v. Knickerbocker Trust Co., 196 N. Y. 422, 427, 
92 N. E. 12 L. R. A. 1915B, 720; Porges v. U. S. Mortgage & Trust 
Co., supra). 

There are conflicting decisions on the question as to whether, where 
a debtor gives a check to his creditor to pay an indebtedness, and an 
employe or official of the creditor cashes it without authority, or even 
on a forged indorsement, that constitutes payment, on the theory that 
the only obligation of the drawer is to have funds on hand to meet the 
check, and that when his funds are appropriated in payment of the 
check that ends his liability to the payee. The appellant relies on Bur- 
stein v. Sullivan, supra; Sage v. Burton, 84 Hun, 267, 32 N. Y. Supp. 
1122, cited approvingly in Allen v. Tarrant & Co., 7 App. Div. 172, 
40 N. Y. Supp. 1114, and Morrison v. Chapman et al., 155 App. Div. 
509, 140 N. Y. Supp. 700, as sustaining that proposition; but in Bern- 
heimer v. Herrman, 44 Hun, 110 (followed in Falk v. Starr, 31 Misc. 
Rep. 756, 64 N. Y. Supp. 1135), Morris v. Hofferberth, 81 App. Div. 
512, 81 N. Y. Supp. 403, Siegel v. Kovinsky, 93 Misc. Rep. 541, 157 
N. Y. Supp. 340, Thomson v. British Bank of North America, supra, 
and Shepard & Morse Co. v. Eldridge, 171 Mass. 516, 51 N. E. 9, 41 
L. R. A. 617, 68 Am. St. Rep. 446 (cited with approval in Kearny v. 
Metropolitan Trust Co., supra and People’s Trust Co. v. Smith, 215 
N. Y. 488, 109 N. E. 561, L. R. A. 1916B, 840, Ann. Cas. 1917A, 560), 
the rule is stated to be that a payment by check constitutes a payment 
only when the check is paid im due course, and that payment thereof 
on a forged indorsement is not such payment, and that in the absence 
of proof of facts constituting estoppel against the payee he may sue 
the drawer, and the latter must look to the bank which has wrongfully 
charged his account with the payment. 

Without further considering the authorities, I am of opinion that 
in the case at bar neither the delivery of the check nor the subsequent 
payment thereof on the forged indorsements constituted payment. It 
was the defendant’s check, drawn against its own funds, and the drawee, 
having wrongfully paid it, could not lawfully charge it ‘against the 
defendant. It was no more a payment than if the defendant had 
issued a draft or order on itself to the order of the plaintiff, and sub- 
sequently honored the same on forged indorsements, without exercising 
due care to discover whether or not they were genuine. 

It follows that the judgment should be affirmed, with costs. Order 
filed. All concur. 
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INSOLVENCY OF BANK. 
In re H. & L. Jarmulowsky, United States District Court July 14,1917. 243 Fed. Rep. 632. 


Depositors, who kept their accounts with a private banker 
deposited certain checks indorsed in blank and on the following 
day the bank examiner took possession of the assets of the pri- 
vate banker. The checks were not collected until after the bank ex- 
aminer had taken possession. The pass books contained a state- 
ment that ‘‘Deposits of checks shall not be drawn against until 
collected.’”’ At the time of the deposit the banker knew of his 
insolvency. It was held that the receiver, later appointed, could 
not retain the proceeds of the checks as against the depositors. 


In Bankruptcy. In the matter of the bankruptcy of H. & L. Jar- 
mulowsky. Ex parte petitions by Benjamin Bortz and Attie Bros., 
opposed by the receiver. Order for petitioner on the Bortz petition, 
and for reference on the Attie Bros. petition. 

This cause comes up upon petitions by depositors of two private 
bankers hitherto doing business in the city of New York, under the 
following circumstances: The petitioners opened accounts with the 
private bankers some time before May 10, 1917, on the opening of 
which they received passbooks which contained as part of the conditions 
under which the account should be kept, the following language: 
“Deposits of currency or coin may be drawn against after deposit, but 
deposits of checks shall not be drawn against until collected.’”’ On the 
10th of May the depositors deposited certain checks in their account with 
the private bankers and received immediate credit in their passbooks for 
thesame. The checks were in each case drawn by persons other than de- 
positors, and were made payable, some in the city of New York, and some 
without. Nothing appeared on the deposit to indicate whether or not the 
depositor was to have the right immediately to draw upon the checks, 
and that question is to be determined upon the bare facts as stated. On 
May 11, 1917, the bank examiner of the state of New York took pos- 
session of the assets of the private bankers, who never opened their 
doors after May 10th. The checks so deposited on the 10th were not 
collected until the 11th or later, and the petitioners now claim that 
the bankers received them as trustees, and for collection only, and that 
they are entitled to the proceeds of the collection in the hands of the 
receiver. 

The respondent, who is the receiver, appointed after the state super- 
intendent of banks took possession, files an affidavit alleging that the 
rule contained in the passbooks was expressly waived by one of the 
petitioners, Attie Bros., and that it was customary for the bankrupts 
to allow their regular business customers to withdraw money against 
uncollected checks. The petitioners likewise allege that the bank was 
insolvent, and known to the private bankers to be insolvent, on May 
10th, when the checks were received. 


Norman M. Behr and Virginius V. Zipris, both of New York City, 
for petitioners. 

Milton M. Sittenfield, of New York City, for receiver. 

LEARNED Hanp, District Judge (after stating the facts as above). 


Note.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §126. 
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The question as stated in St. Louis & San Francisco Railroad v. 
Johnston, 133 U.S. 566, 576, 10 Sup. Ct. 390, 33 L. Ed. 683, is in prin- 
ciple only a question of fact; i.e., whether the bank, on receiving 
the check, intended to become the owner and give the depositor an 
immediate credit, or whether the intent was that the bank should 
hold the checks for collection, and that the depositor should have no 
credit until the proceeds were received. It is pretty generally accepted 
law that, where nothing appears but the receipt of the checks indorsed 
in blank or for deposit, and an immediate credit in the passbook to 
the depositor, the checks at once become the property of the bank 
and cannot be followed. Metropolitan National Bank v. Loyd, 90 
N. Y. 530; Lyons v. Union Exchange Bank, 150 App. Div. 493, 135 
N. Y. Supp. 121; Cragie v. Hadley, 99 N. Y. 131, 133,1 N. E. 537, 
52 Am. Rep. 9 (obiter); St. Louis & San Francisco R. R. Co. v. John- 
ston (C. C.) 27 Fed. 243; Brooks v. Bigelow, 142 Mass. 6, 6 N. E. 766. 
The bank’s right, however, depends upon the depositor’s immediate 
and unconditional right, and not merely as a favor, to draw upon the 
deposit, and if it appears that the depositor did not have such right 
until collection the bank does not become the owner. Scott v. Ocean 
Bank, 23 N. Y. 289; King v. Bowling Green Trust Co., 145 App. Div. 
398, 129 N. Y. Supp. 977; Beal v. Somerville, 50 Fed. 647, 1 C. C. 
A. 598, 17 L. R. A. 291; Re State Bank, 56 Minn. 119, 57 N. W. 336, 
45 Am. St. Rep. 454; Balbach v. Frelinghuysen (C. C.) 15 Fed. 675. 
Beal v. Somerville, supra indeed, throws a little doubt upon the general 
rule, and seems to imply that the presumption is that the bank receives 
for collection unless the contrary appear. Where the checks are indor- 
sed for collection only the case is of course beyond any question; for ex- 
ample, in Balbach v. Frelinghuysen, supra, where the indorsement 
was for collection, but the depositor could draw at once, the indorse- 
ment prevailed. 

Applying these rules to the case at bar, it is quite clear that the 
private bankers would have become the owners of the checks at once, 
but for the provision in the passbook, ‘‘Deposits of checks shall not 
be drawn against until collected.’”’ In Attie Bros.’ case, the receiver 
alleges that this provision was waived and that the depositor was ex- 
pressly given the right to draw at once. It will not be enough, how- 
ever, merely to show that the bank had permitted the depositors to 
draw. Nothing short of an agreement, express or implied by the course 
of dealing, to modify the passbook, will answer. On this issue of fact 
the receiver is entitled to be heard, and there must be a reference. 
At the time of the reference, if the receiver makes good his claim that 
the provision in the passbook was expressly modified, it will have to 
be determined whether the private bankers were insolvent, and knew 
of their insolvency at the time of receiving the checks. If so, under 
well-established principles, the receiver cannot hold the proceeds. 

The order will be for the petitioner on the Bortz petition, and for a 
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reference on the Attie Bros. petition. The matter of the rent deposit 
was disposed of on the argument. 


ALTERATION OF NOTE. 


Bloom v. Horwitz, New York Supreme Court, Appellate Term, July 24,1917. 166 N. Y. Supp. 786. 


Where a demand note is blank as to time for payment and it is 
filled in so as to make it payable five months after date, the same 
constitutes a material alteration. 


Appeal from City Court of New York, Trial Term. 

Action by Bernard Bloom and Henry Bloom, composing the firm 
of Bernard Bloom & Bro., against Hyman Horwitz and the One Hundred 
Ninetieth Street Holding Company. From a judgment of the City 
Court of New York entered upon a verdict directed by the court, de- 
fendants appeal. Reversed, and new trial ordered. 

Argued June term, 1917, before LEHMAN, Biyur, and Orpway, JJ. 

Myron Sulzberger and Isidor Enselman, both of New York City 
(Max D. Steuer, of New York City, of counsel), for appellants. 

Joseph I. Green, of New York City, for respondents. 

LEHMAN, J. The plaintiffs sue upon a note made by the defendant 
Horwitz, indorsed by both defendants, and delivered to one Sol Brill. 
The answer contains a general denial and three affirmative defenses. It 
is conceded that any defense to the note which the defendants could prove 
against Brill may be provén against the plaintiffs, who are apparently 
not holders for value. The second affirmative defense contained in the 
answer is clearly insufficient on its face, and was stricken out on plaintiff’s 
motion in accordance with the opinion of this court written upon a pre- 
vious appeal (97 Misc. Rep. 622, 162 N. Y. Supp. 230). Upon this trial 
the plaintiffs rested after producing the note and notice of protest, and 
the defendants then attempted to show that the note was without con- 
sideration, and that a blank left for the time of payment was filled in by 
Brill without authority. The trial justice at the close of the defendants’ 
case directed a verdict in favor of the plaintiffs, and the defendants 
appeal. 

The note in its present form reads as follows: 

“New York, February 23, 1915. 

“Five months after date I promise to pay to the order of myself one 
thousand three hundred and seventy-five 00/100 dollars. Payable at 43 
W. 16th Street, New York City. Value received with interest. 

“No. xxx Due July 23, H. Horwitz.” 

The defendant Horwitz testified, and for the purpose of this appeal 
we must accept his testimony as true, that when he delivered the note 
to Brill on February 23, 1915, there were no words or figures in the blank 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §31. 
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before the words ‘‘after date” or after the word “‘due.’’ The note when 
delivered was, however, entirely complete, except that no time for pay- 
ment was expressed. The holder of the note had prima facie authority 
under section 33 of the Negotiable Instrument Law to fill in these blanks, 
and thereby to make the note payable at a fixed time, and even if he filled 
them in without authority, the note would be enforceable in the hands of 
a bona fide holder for value. Evidence may, however, always be given to 
show that the holder did not have actual authority to fill in the blanks. 
Ordinarily, of course, where a holder wrongfully fills in blanks to complete 
an instrument, he does not technically “alter” an instrument, but he puts 
the instrument so completed into existence either without any authority 
or not in accordance with the authority given. In the present case, 
however, the note was probably enforceable as a demand note even if no 
blank had been filled in. Section 26 of the Negotiable Instrument Law. 
If then the note was given to Brill without any actual authority to fill in 
the blanks and upon the understanding that it was a completed note pay- 
able on demand, then Brill had no right to fill in the blanks and make 
it a note payable at a definite time. Such act does actually alter a de- 
mand note into a note payable at a fixed time. If an instrument has 
been altered in this way such alteration would constitute a defense to 
the instrument if it is material. It is claimed, however, that the altera- 
tion of a demand note into a note payable five months after date is not a 
material alteration in the sense that it increases the obligation of the 
maker; for the holder of a demand note may at any time demand pay- 
ment, and by inserting a definite time for payment he merely limits the 
date on which he can make such demand. This contention, however, 
seems to me without merit. If the note was payable on demand, and 
thereafter altered into a note payable in five months, such alteration 
would certainly be a material alteration as against the indorser, who 
would be discharged from his liability on a demand note unless present- 
ment is made within a reasonable time after its issue. See section 131, 
Negotiable Instrument Law. Even as against the maker, however, such 
alteration would be material, for the maker of a note payable at a definite 
time cannot pay the note previous to that time, and thereby stop the 
running of interest, and the statute of limitations only begins running 
from the date on which the note becomes due, and at least in these 
particulars such an alteration would materially change the effect of the 
note. 

In the present case the defendant Horwitz, in addition to the proof 
that the note was not in the condition in which it was delivered, testified 
that prior to the delivery he arranged with Brill that he should give him 
a note payable on demand, but that the note should not become due 
until a building which Horwitz was preparing to erect was completed. 
The trial justice struck out this testimony and all testimony of a similar 
kind on the ground that this court had decided upon the previous appeal 
that evidence to establish that the note was delivered conditionally was 
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not admissible unless such condition was pleaded. Evidence to establish 
that a note on its face payable on demand was payable only after the 
happening of an event not named in the instrument is, of course, in- 
admissible; for such evidence would tend to vary the written instrument. 
See Weinhandler v. Lowenthal, 159 N. Y. Supp. 695; Sheldon v. Heaton, 
88 Hun, 535, 34 N. Y. Supp. 856. It was, however, admissible in my 
opinion to show that Brill had no authority to fill in the blanks in the 
manner he has done. , 

_ It is true that the evidence offered by the defendant upon this point 
is perhaps open to the construction that, while Horwitz called the note 
a demand note, it was really the intention of the parties that the note 
should remain an incomplete note until the theater was completed, and 
that the holder should then have authority to complete the instrument 
by filling in the blank. Such a construction of the conversation might 
be reasonable in view of the fact that the note bore an indorsement, 
and that presumably the parties intended that the indorser should be 
held, even though demand was not made till months thereafter. Even 
such a construction would not, however, in my opinion, aid the plain- 
tiff. If this testimony failed to show that the note was altered, it would 
rebut the prima facie authority of the holder to complete the note in 
the manner he has done, and would show that the holder filled in the 
blanks without authority. 

It is urged, however, that the defendant has pleaded only alteration, 
and not that the holder filled in the blanks without authority. It seems 
to me quite evident that the defendant has a right to show such facts 
without pleading them. The prima facie authority to fill in blanks in an 
incomplete instrument may be rebutted by affirmative proof which the 
defendant has the burden of presenting. Logically it would seem that 
such proof was admissible under a general denial. The respondent claims, 
however, that under authority of Madden v. Gaston, 137 App. Div. 294, 
121 N. Y. Supp. 951, the defendant must plead affirmatively that the 
note has not been completed in accordance with the holder’s actual 
authority. In that case the court merely said that the “‘statute imposes 
the burden upon the defendant to show the agreement and that its terms 
have been violated,’’ and it is no authority for the view that the defendant 
has any greater burden than producing evidence to rebut the prima facie 
case made by the plaintiff, and it does not even discuss whether the 
defendant must affirmatively plead the actual agreement. In the case of 
Schwarz v. Oppold, 74 N. Y. 307, the Court of Appeals held that the 
defendant may even show an alteration under a general denial, and a 
fortiori it seems to me he may show that the instrument sued on was issued 
incomplete and never completed in accordance with the authority given. 

I agree with Mr. Justice B1jur that there is doubt whether evidence 
that the payee had “authority to fill in the blanks in manner or tenor 
inconsistent with the remaining text of the note” would be admissible, 
but I cannot find that any evidence was offered for such purpose. The 
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defendant offered evidence to show that the note was delivered with 
blanks for the time of payment. If as a matter of law the note was then 
payable on demand, any change in the note without authority would 
constitute an alteration. On the other hand, if the note was incomplete, 
and the plaintiffs’ assignor thereafter filled in the note contrary to the 
intent of the parties, he acted without authority, and the plaintiff cannot 
enforce the note so filled out. The evidence excluded was apparently 
offered for no other purpose, and was therefore, in my opinion, clearly 
admissible. The plaintiffs’ attorney objected to this evidence on the 
ground that it was not within the issues, and the trial justice excluded 
this evidence on that ground only, relying upon a statement in the 
opinion of this court upon the previous appeal that proof “‘that the note 
was by contemporaneous agreement made payable upon condition” 
was not within the issues, and raised no question that could have been 
submitted to the jury. The opinion does not, however, state that proof 
of alteration would not be within the issues. It did state that the issue 
of alteration in the note was not litigated on the previous trial, and 
pointed out that, in the absence of any explanation connecting the letter 
stating when a note therein described should become payable with the 
note in suit, there was no proof of any alteration. Undoubtedly that 
opinion is open only to one construction, viz. that if that evidence was 
supplied the letter would be admissible to prove alteration, or that the 
blanks in the note were not filled up in accordance with the authority 
given. 

On this trial the defendants’ attorney, even in his opening of the case, 
stated that he would prove that the note was not to become payable 
until after the opening of the theater only in order to show alteration, 
but the trial justice excluded all such evidence, and struck out from the 
record every statement in any way referring to the note. If the trial 
justice had excluded merely the letter, it might perhaps be argued that, 
in the absence of some statement by counsel that he expected to supply 
the defects in the proof pointed out by this court upon the previous 
appeal, the court below naturally assumed that no such evidence would 
be forthcoming. In view, however, of the fact that the trial justice not 
only excluded the letter, but struck out every allusion to the letter, in- 
cluding testimony which clearly supplied this defect, and all conversa- 
tions which tended to ‘establish that the note in its present form imposes 
a different liability on the defendant from the liability imposed either 
by the incomplete note or by the agreement of the parties, and in view of 
the fact that even during the opening of defendants’ counsel the trial 
justice sustained an objection to counsel’s stating that he would show 
that the note was not to become payable until after the theater building 
was completed, even though offered only to prove alteration, it becomes 
evident that the trial justice erroneously prevented the defendant from 
showing facts, which, if true, would defeat the plaintiff’s cause of action, 
and which were admissible under the pleadings. 
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I cannot agree with Mr. Justice B1)ur that this point is either obscure 
or insufficiently present below. On the contrary, the point was clearly 
and repeatedly raised at the trial, and in repeated colloquy the trial 
justice showed that he appreciated the point which the appellant relies 
on, but did not agree with counsel’s contention. If the appellant’s point 
is sound, then we have no alternative except to reverse the judgment. 
In this regard it is only fair to point out that the respondent does not in 
his brief claim either that the point is obscure or insufficiently raised 

- below. 

Judgment should therefore be reversed, and a new trial ordered, with 

costs to appellant to abide the event. 


BANKRUPTCY OF MAKER OF NOTE. 


Astor Trust Company v. Fearon, New York Supreme Court, Appellate Term, July 19, 1917, 
166 N. Y. Supp. 739. 


The bankruptcy of the makers of the note does not release 
the indorser from liability for interest which accrued after the 
makers were adjudged bankrupts. 


Appeal from Municipal Court, Borough of Manhattan, Ninth 
District. 

Action by the Astor Trust Company against Walter P. Fearon. From 
a judgment of the Municipal Court in favor of plaintiff, it appeals. 
Modified and affirmed, with costs. 

Argued June term, 1917, before LEHMAN, Biyur, and Orpway, JJ. 

White & Case, of New York City, for appellant. 

Kafer & Wilds, of New York City, for respondent. 

Orpway, J. The facts in this case are not disputed. The plain- 
tiff is the owner and holder of a promissory note made by the firm of 
Cottier & Co., and the defendant herein is the indorser. Cottier & 
Co. were adjudged bankrupts on January 12, 1915. The amount of 
interest then due on the note was the sum of $8. 

The face amount of the note was paid by amounts received from 
the bankrupts and the indorser, and the interest which had accrued up 
to the time of the trial was the sum of $138.02. The claim of the de- 
fendant is that he is only liable for interest which had accrued up 
to the time the makers were adjudicated bankrupts. 

The learned trial justice adopted this view and rendered judgment 
for plaintiff for the sum of $8, and the plaintiff appeals. The court 
below based its decision mainly upon the case of Wolf v. Stix, 99 U. 
S. 8, 25 L. Ed. 309, in which it was held that, where one was surety 
for another to pay any judgment that may be rendered in a specified 
action and the judgment is defeated by the bankruptcy of the party, 


NOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement § 249-257. 
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the surety will be relieved. The obligation of an indorser of a note 
without restriction is more than that of a mere surety. His obliga- 
tion is a separate independent agreement that the note shall be duly 
honored, and that if it is not, and he has due notice of the dishonor, 
he will pay the amount to the indorsee. In the case of the First 
National Bank of Buffalo v. Wood, 71 N. Y. 405, 27 Am. Rep. 66, 
the court said: 


“‘While an accommodation indorser may be regarded in some cases 
and under certain circumstances as a surety, and has all the rights 
applicable to that relationship, yet as between him and a bona fide 
holder when his liability has become fixed he becomes the principal 
debtor.” 

“‘While an indorser is said to be secondarily liable, the holder of a 
note may sue both the maker and the indorser or either. An indorser 
sued upon his contract of indorsement is absolutely liable thereon. 
It is not a defense for him to plead in such an action that the maker 
is solvent. When sued, the indorser stands, for the purpose of that 
action, in the same position as the maker, except that he is absolutely 
liable upon his contract of indorsement, while the maker is absolutely 
liable upon the note.”’ Curtis v. Davidson, 215 N. Y 395, 109 
N. E. 481. 


See also, German-American Bank of Buffalo v. Niagara Cycle 
Fittings Co., 13 App. Div. 450, 43 N. Y. Supp. 602. 

A right of recovery accrues against an indorser as soon as the note 
falls due, on compliance with the conditions precedent to his liability, 
making due presentment and giving due notice of nonpayment. 

When, therefore, the note in this case became due and was protested 
the liability of this defendant became fixed, and was not changed . 
by the bankruptcy of the makers, and he could only be relieved from 
such liability by the payment in full of the principal and interest. 

Judgment: modified by increasing the amount of the recovery to 
the sum of $138.02 and appropriate costs in the court below, and as 
so modified affirmed, with $25 costs to the appellant. All concur. 


CONSIDERATION FOR PROMISSORY NOTE. 


Where a person gives a note for stock in a corporation, the cor- 
poration’s promise to deliver the shares of stock upon the payment 
of the note at maturity is sufficient consideration to support the note. 


Department 1. Appeal from Superior Court, Tulare County; J. A. 
Allen, Judge. 

Action by George A. Ballou against Frank C. Avery and the Citizens’ 
Bank of Visalia, Big Four Electric Railway Company, intervener. 
Judgment for intervener on condition, and plaintiff appeals. Affirmed. 


NOTE:—For other similar decisions see Banking Law Journal and Digest, §132. 
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Farnsworth & McClure, of Visalia, for appellant. Power & McFadzean 
and E. I. Feemster, both of Visalia, for respondent. 

Law1_or, J. In this action plaintiff prays that a promissory note in the 
possession of the defendant, Citizens’ Bank of Visalia, be declared null 
and void, and that it be surrendered so that it may be canceled. Relief 
is sought upon the ground that defendant, Frank C. Avery, by means of 
false and fraudulent representations, which are set forth in the complaint, 
obtained the note from plaintiff without consideration, and at a time 
when he was old and unable to realize the consequence of what he was 
doing. It is alleged that the bank took the note with full knowledge of 
the manner in which it had been obtained. The bank answered, denying 
this and the other material allegations of the complaint, and claimed 
to have received the note from Avery as an innocent purchaser in the 
regular course of its business. It asserted the right to retain possession 
of the note until it was paid. But with permission of court, a complaint 
in intervention was filed by the Big Four Electric Railway Company 
setting forth that Avery, as its agent, had received the note solely in 
consideration of plaintiff’s subscription for 5,000 shares of its capital 
stock, which it purposed to deliver to plaintiff, as agreed, upon payment 
of the note, and claiming that Avery had no authority to assign it to the 
bank, The company likewise denied the allegations of fraudulent repre- 
sentation and want of consideration. Defendant Avery defaulted. 
Judgment went for intervener, awarding it the possession of the note as 
prayed, but conditioned that in the event of its payment the bank should 
be entitled to receive a sum equivalent to the commission which the court 
found was earned by Avery on account of the sale of the stock to plaintiff. 

Appellant apparently questions the finding that there was a good 
consideration for the note because no stock was ever actually issued to 
him. It was found that the company had bound itself to deliver the 
stock upon payment of the note at its maturity. This constituted a 
consideration. It is not alleged that plaintiff has ever made any offer 
to pay the note, or that the company is not in a position to deliver the 
stock. In fact, the company in its answer expressly declared its inten- 
tion to deliver the stock to plaintiff upon receipt of payment. 

The burden of proving fraud was upon the plaintiff. We are unable to 
find that he has met this requirement in any essential particular. Placing 
the strongest import upon the testimony offered in his behalf, it falls 
short of showing that the representations alleged to have been made were 
actually false, that they were material and in good faith relied upon by 
him, or that they were made with intent to defraud. At the most the 
evidence is decidedly conflicting. The findings, therefore, cannot be 
questioned. 

Judgment affirmed. 

Weconcur: SHaw, J.; Stoss, J. 





ACCEPTANCES, REDISCOUNTS, ETC., UNDER 
SECTION 13 OF THE FEDERAL RESERVE ACT. 


An Analysis of Section 13, as Construed by the Informal Rulings of the 
Board and the Opinions of the Board’s Counsel. (Continued). 


By JOHN EDSON BRADY. 


REDISCOUNTS. 


Rediscount under Paragraph 2 of Section 13. Paragraph 2 of section 
13 of the Federal Reserve Act describes and specifies the character of 
commercial paper which may be rediscounted by the Federal Reserve 
Banks. 

Under this paragraph, paper eligible for discount with the Federal 
Reserve Bank is divided into two classes, namely, paper which, at the 
time of discount, has a maturity of not more than ninety days and paper 
which, at the time of discount, has a maturity of not more than six 
months. 

Briefly stated, this paragraph provides that the ninety day class of 
paper, in order to be eligible, must arise out of actual commercial trans- 
actions, or be secured by staple agricultural products or other goods, or 
represent investments in United States bonds or notes. 

The six months class of paper, in order to be eligible, must be drawn 
or issued for agricultural purposes or based on live stock. With regard 
to this class there is a provision limiting the amount, which may be 
discounted, to a percentage of the assets of the Federal Reserve Bank, 
fixed by the Federal Reserve Board. 

This paragraph also provides that a Federal Reserve Bank may not 
discount notes, drafts, or bills covering merely investments, or issued 
or drawn for the purpose of carrying or trading in stocks, bonds, or other 
investment securities, except bonds and notes of the Government of the 
United States. 

Text of Paragraph 2, Section 13. Paragraph 2, section 13 as amended 
September 7, 1916, reads as follows: 

“Upon the indorsement of any of its member banks, which shall be 
deemed a waiver of demand, notice and protest by such bank as to its 
own indorsement exclusively, any Federal Reserve Bank may discount 
notes, drafts, and bills of exchange arising out of actual commercial 
transactions; that is, notes, drafts, and bills of exchange issued or drawn 
for agricultural, industrial, or commercial purposes, or the proceeds of 
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which have been used, or are to be used, for such purposes, the Federal 
Reserve Board to have the right to determine or define the character of 
the paper thus eligible for discount, within the meaning of this Act. 
Nothing in this Act contained shall be construed to prohibit such notes, 
drafts, and bills of exchange, secured by staple agricultural products, or 
other goods, wares, or merchandise from being eligible for such discount; 
but such definition shall not include notes, drafts, or bills covering merely 
investments or issued or drawn for the purpose of carrying or trading in 
stocks, bonds, or other investment securities, except bonds and notes of 
the Government of the United States. Notes, drafts, and bills admitted 
to discount under the terms of this paragraph must have a maturity at 
the time of discount of not more than ninety days, exclusive of days of 
grace: Provided, That notes, drafts, and bills drawn or issued for agricul- 
tural purposes or based on live stock and having a maturity not exceeding 
six months, exclusive of days of grace, may be discounted in an amount 
to be limited to a percentage of the assets of the Federal Reserve Bank, to 
be ascertained and fixed by the Federal Reserve Board.” 

Analysis of Paragraph 2, Section 13. The following analysis of this 
paragraph may be found of benefit in gaining a comprehensive idea of the 
provisions which it contains: 

Federal Reserve Bank may discount on the indorsement of any 
member bank: 


Notes, drafts and bills, having a maturity at the time of discount 
of not more than ninety days, exclusive of days of grace, which 
Arise out of actual commercial transactions, that is, are is- 
sued or drawn for agricultural, industrial or commercial pur- 
poses, or the proceeds of which have been or are to be used fo: 
such purposes; or 
Are secured by staple agricultural products, or other goods, 
wares or merchandise; or 
Cover investments in, or are issued or drawn for the pur- 
pose of carrying or trading in bonds or notes of the Govern- 
ment of the United States. 
Notes, drafts and bills having a maturity not exceeding six 
months, at the time of discount, exclusive of days of grace, which 
are 
Drawn or issued for agricultural purposes or based on live stock. 
Limitation: The amount which may be discounted is limited 
to a percentage of the assets of the Federal Reserve Bank, fixed 
by the Federal Reserve Board. 
Federal Reserve Bank may not discount: 
Notes, drafts or bills covering merely investments or issued or 
drawn for the purpose of carrying or trading in stocks, bonds 
or other investment securities. 


APPLICATION. 


Application for Rediscount. All applications for rediscount of notes, 
drafts or bills of exchange must contain a certificate that to the best of 
the applicant’s knowledge and belief, the proceeds of the instrument 
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offered for rediscount have been used, or are to be used, in producing, 
purchasing, carrying, or marketing goods in one or more of the steps of 
the process of production, manufacture or distribution. Regulation 
A, A III. 

ELIGIBILITY. 

Eligibility for Rediscount. To be eligible for rediscount an instrument 
must be a note, draft, or bill of exchange the proceeds of which have been 
used or are to be used in producing, purchasing, carrying, or marketing 
goods in one or more of the steps of the process of production, manufac- 
ture, or distribution. Regulation A, A II (a). 

War Department Obligations. Notes of contractors and others, se- 
cured by U. S. Government ‘‘Public vouchers for purchases and services 
other than personal,” are eligible for rediscount by Federal Reserve 
Banks. Member banks may not purchase such vouchers outright, for 
the reason that, under section 3477 of the U. S. Revised Statutes, these 
claims are not assignable. Informal Ruling, March 21, 31,1917. 3 F.R. 
B. 288. 

Assignment of Book Accounts not Eligible. It appears that certain 
national banks in Pennsylvania, desiring to accommodate some of their 
customers who were coal operators, had purchased written assignments of 
open accounts due to such customers from railroads. The question 
arose as to whether these assignments could be discounted by the Fed- 
eral Reserve Bank of Cleveland. This question was placed before the 
Counsel to the Board and his opinion was to the effect that the assign- 
ment of a book account is not negotiable paper and is not eligible for re- 
discount with a Federal Reserve Bank. Such an assignment has none 
of the elements of negotiable paper. It does nothing more than grant 
to the assignee the rights which the coal operator has against the pur- 
chaser; that is, rights which are subject to all the equities and offsets 
which the purchaser or obligor may have against such coal operator. 
Furthermore, the assignee bank may be disbarred as against the original 
debtor by a bona fide payment by such debtor to the coal operator with- 
out any notice whatever to the bank. Opinion of Counsel, April 17, 1916. 
2 F. R. B. 227. 


AGRICULTURAL, INDUSTRIAL AND COMMERCIAL PAPER. 

Paper of a Water Works Company Eligible. The 90 day paper of a 
water works company, the proceeds of which have been or are to be used 
to provide funds for the payroll of the company, purchases of coal, etc. 
is eligible for rediscount by a Federal Reserve Bank. Informal Ruling, 
June 11, 1917. 3 F. R. B. 527. 

Notes Secured by Collateral Notes. While a member bank may 
discount the note of an individual which is secured by collateral notes, 
in turn secured by chattel mortgages on cattle, such note would not be 
eligible for rediscount by a Federal Reserve Bank, because of the fact 
that it is not drawn for an agricultural, industrial, or commercial pur- 
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pose. If the original note is issued for an agricultural, commercial, or 
industrial purpose, and if it is discounted by a member bank with or 
without the individual’s indorsement, such member bank might properly 
rediscount it with a Federal Reserve Bank, but the individual’s note, even 
though secured by the original note, is not eligible for rediscount under 
any circumstances, because in itself it is not issued for an agricultural, 
commercial, or industrial purpose. Informal Ruling, August 1, 1917. 
3 F. R. B. 690. 

Acceptance Based on Advertising Space. Under the authority to 
discount “‘bills of exchange arising out of actual commercial transac- 
tions,”’ a Federal Reserve Bank may rediscount for a member bank a bill 
drawn by the seller of advertising space and accepted by the purchaser. 
Regulation A, (A, II, a) provides that a bill of exchange, to be eligible for 
rediscount, must be one, “‘the proceeds of which have been used or are 
to be used in producing, purchasing, carrying or marketing goods, wares, 
merchandise or agricultural products in one or more of the steps of the 
process of production, manufacture or distribution.” A bill of the kind 
above described is eligible under this regulation, by virtue of the fact 
that “advertising has become one of the most general and effective means 
of providing a market for goods and is clearly and reasonably a natural 
step in the process of distribution as contemplated by this regulation of 
the Board.’’ The question whether such an acceptance is a trade accept- 
ance as defined in Regulation A (A, V, a) to wit, “‘a draft or bill of 
exchange drawn by the seller on the purchaser of goods sold and accepted 
by such purchaser,’’ and therefore entitled to the special discount rate 
authorized by the Federal Reserve Board for that class of paper, is a 
question not of law, but solely of regulation by the Federal Reserve 
Board. The Board may legally either construe its present regulation to 
include such an acceptance, or may amend the regulation so as to ex- 
pressly include it. Opinion of Counsel, Jan. 9, 1917. 3 F.R. B. 116. 


AGRICULTURAL AND LIVE STOCK PAPER. 


Agricultural and Live Stock Paper. Under section 13, paper which is 
drawn or issued for agricultural purposes or is based on live stock stands 
on a different footing, with respect to rediscount by a Federal Reserve 
Bank, than does other paper, in that it may have, at the time of discount, 
a maturity of not exceeding six months, whereas other paper is limited to 
ninety days. Questions are bound to arise from time to time as to what 
paper may be considered as having been issued for agricultural purposes 
or based on live stock, within the meaning of this provision. Several 
such questions have arisen and have been disposed of through rulings of 
the Board or opinions rendered by Counsel to the Board. And the Board 
in its regulations has further clarified the situation by laying down a 
precise definition of eligible six months’ paper. 

Definition of Six Months’ Agricultural Paper. Six months’ agricul- 
tural paper, within the meaning of regulation A, is defined as a note, 
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draft, bill of exchange, or trade acceptance drawn or issued for agricul- 
tural purposes, or based on live stock; that is, a note, draft, bill of ex- 
change, or trade acceptance the proceeds of which have been used, or 
are to be used, for agricultural purposes, including the breeding, raising, 
fattening, or marketing of live stock, and which has a maturity at the 
time of discount of not more than six months, exclusive of days of grace. 
Regulation A, A VI (a). 

Notes of Farmers Given for Agricultural Implements. Notes of far- 
mers given in the purchase of farm tools, agricultural machinery or other 
farm operating equipment and bills of exchange drawn by implement 
dealers in such transactions are to be considered as issued or drawn for 
agricultural purposes. Such paper is eligible for rediscount under the 
clause of this section, which permits the rediscount of six months paper, 
drawn or issued for agricultural purposes. Paper of this kind is not 
disqualified by Regulation B II (b), Series of 1915, which provides that 
“‘no bill is eligible, the proceeds of which have been used or are to be 
used for permanent or fixed investments of any kind, such as land, 
buildings or machinery.’”’ This regulation has been superseded, but 
not changed in substance, by Regulation A, A II (b), Seriesof 1917. In- 
formal Ruling, December 30, 1915. 2 F. R. B. 67. 


Cattle Paper. A loan running six months made by a member bank 
in good faith to a farmer, for the purpose of assisting him to produce a 
crop, or to fatten his cattle, is eligible for discount by a Federal Reserve 
Bank, whether secured by a mortgage or not. Informal Ruling, April 
4,1917. 3 F.R. B. 378. 


Where Live Stock Purchased for Purpose of Slaughter. The bill or 
note of a packing company, the proceeds of which are used for the pur- 
chase of live stock which is slaughtered upon purchase, is not “‘based on 
live stock” within the meaning of section 13, and is, therefore, not eligible 
for rediscount if it has a maturity in excess of 90 days. The reason for 
this is that the business of a packing company is commercial rather than 
agricultural. The context of section 13 indicates that it was the inten- 
tion of Congress to limit all commercial paper, that is, paper the pro- 
ceeds of which are used for commercial purposes, to maturities of not 
exceeding 90 days. Opinion of Counsel, July 6, 1917. 3 F.R. B. 616. 


Note by Merchant for Millet Seed not Classified as one for Agricul- 
tural Purposes. The purchase or sale of an agricultural product or of 
implements or other commodities used in agriculture constitute a com- 
mercial transaction. Thus, where the proceeds of a note, made by a 
merchant, are used for the purchase of millet seed, to be later sold to 
others, the note can not be treated as one given for agricultural purposes 
and cannot be discounted by a Federal Reserve Bank, if it has a maturity 
of more than 90 days at the time of discount, though the seed may be 
intended for ultimate agricultural use. Opinion of Counsel, Sept. 15, 
1916. 2F.R. B. 526. 
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Identification of Six Months Agricultural Paper. In the discounting 
of six months agricultural paper the member bank should satisfy itself 
in some satisfactory manner that the paper is substantially of an agricul- 
tural character. A simple memorandum attached to a bill, stating that 
it was drawn in payment for agricultural implements, signed either by 
the drawer or acceptor, would probably be considered sufficient evidence 
by the member bank and the Federal Reserve Bank. Informal Ruling, 
December 30, 1915. 2 F. R. B. 67. 


COMMODITY PAPER. 


Definition of Commodity Paper. Commodity paper within the mean- 
ing of this regulation is defined as a note, draft, bill of exchange, or trade 
acceptance accompanied and secured by shipping documents or by a 
warehouse, terminal, or other similar receipt covering approved and 
readily marketable, nonperishable staples properly insured. Regulation 
A, A VII (a). 

Suspension of Rate on Commodity Paper. As the special rate on 
commodity paper is intended to assist actual producers during crop- 
moving periods and is not designed to benefit speculators, the Board 
reserves the right to suspend the special rates therefor provided whenever 
it is apparent that the movement of crops, which this rate is intended 
to facilitate, has been practically completed. Regulation A, A VII (c). 

Paper secured by Warehouse Receipts for Potatoes, Eligible for 
Rediscount at Special Commodity Paper Rate. Potatoes properly 
graded and packed and stored in a weatherproof and responsible ware- 
house, as evidenced by its receipt, would undoubtedly constitute a readily 
marketable, non-perishable staple within the meaning of regulation A, A, 
VII, Series of 1917, defining commodity paper. The member bank mak- 
ing loans against warehouse receipts for potatoes properly insured would, 
of course, have to satisfy itself as to the margin of its security and the 
conditions of warehousing, but after having done so, and making the loan, 
it could rediscount such paper with the Federal Reserve Bank for periods 
not longer than 90 days. Informal Ruling July 28,1917. 3 F.R. B. 614. 
(Superseding Ruling Nov. 10, 1915). 

Direct Discounts. Federal Reserve Banks cannot discount commodity 
paper directly for mercantile firms. This paper must come to the banks 
through and bearing the indorsement of member banks. Informal 
Ruling, February 1, 1916. 2 F. R. B. 112. 


GOVERNMENT BONDS AND NOTES. 


Loans Based upon United States Bonds or Notes. A Federal Reserve 
Bank may discount a note, draft, or bill of exchange indorsed by a mem- 
ber bank which is issued or drawn for the purpose of carrying or trading 
in bonds or notes of the United States. This clause, however, does not 
permit of the discount for a member bank of one of its own bills payable, 
since the requirement that the note or bill must be indorsed by a member 
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bank precludes the possibility of applying this provision to the discount 
of anything but customers’ paper. Opinion of Counsel, Feb. 16, 1917. 
3 F. R. B. 158. 


PERMANENT OR FIXED INVESTMENTS. 


Regulations Pertaining to Permanent or Fixed Investments. An 
instrument is not eligible for rediscount if it is a note, draft, or bill of 
exchange, the proceeds of which have been used or are to be used for 
permanent or fixed investments of any kind, such as land, buildings, or 
machinery. Regulation A, A II (b). 

The fact that the proceeds of a note, draft, or bill of exchange are 
not used for permanent or fixed investments may be evidenced by a 
statement of the borrower showing a reasonable excess of quick assets 
over current liabilities. A, A, IV (b). 

Note Secured by Standing Timber. It would not be safe policy for 
Federal Reserve Banks to look upon timber standing upon tracts of land 
as quick assets, such as manufactured goods in the hands of a manufac- 
turer or merchandise in the hands of a jobber. Informal Ruling June 11, 
1915. 1F.R.B.126. 


SPECULATIVE INVESTMENTS. 


Regulation Pertaining to Speculative Investments. Under Regulation 
A an instrument is not eligible for rediscount if it is a note, draft, or bill 
of exchange, the proceeds of which have been used or are to be used for 
investments of a purely speculative character. Regulation A, A II (c). 

Notes for Speculative Purposes. If the proceeds of notes secured 
by warehouse receipts are to be used for the purpose of purchasing grain, 
with the view of holding it for a higher price, merely as a matter of specu- 
lation, a Federal Reserve Bank is not authorized to rediscount them. 
Informal Ruling April 28, 1917. 3 F. R. B. 456. 

Note Secured by Pig Iron. The note of a furnace company, which 
has manufactured a stock of pig iron for later delivery under a contract, 
and used the pig iron as security for the note during part of the period 
previous to delivery, is eligible inasmuch as the transaction is not 
speculative. Informal Ruling June 17, 1915. 1 F.R. B. 127. 


MATURITY OF INSTRUMENTS OFFERED FOR REDISCOUNT. 


Notes Payable “On or Before” 90 Days. A note payable ‘‘on or be- 
fore’ 90 days after date is negotiable and is eligible for rediscount with 
a Federal Reserve Bank, provided it conforms to the law and the regula- 
tions in other respects. Informal Ruling, June 28, 1916. 2F.R. B. 394. 

Note Payable on Demand or Specified Date Eligible. A note made 
payable ‘‘on demand, and if no demand is made, then on——————,”’ is 
eligible for rediscount by a Federal Reserve Bank, provided the date to 
be filled in is not more than 90 days from the date of discount, and pro- 
vided further it conforms to the other provisions of law and the regula- 
tions of the Board. Informal Ruling, June 15, 1917. 3 F.R. B. 527. 
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Paper with Maturity of More Than Thirty Days not to be Discounted 
at Thirty Day Rate. The Federal Reserve Bank should base its rate of 
discount upon actual maturity of the paper in question at the time of 
its discount. The Federal Reserve Bank should not discount for a 
member bank at the thirty-day rate paper having a maturity of more than 
30 days, even though there is a collateral agreement with the member 
bank, under which the latter has agreed to repurchase the paper at the 
end of thirty days. Opinion of Counsel, July 31,1916. 2 F.R. B. 461. 


SECURITY OF INSTRUMENT OFFERED FOR REDISCOUNT. 


Regulation Pertaining to Collateral. An instrument offered for redis- 
count may be secured by the pledge of goods or collateral, provided it is 
otherwise eligible. Regulation A, A II (4). 

Paper Secured by Real Estate Mortgage Eligible. A note, draft, or 
bill of exchange, drawn for commercial purposes and otherwise eligible 
for rediscount under the provisions of section 13 of the Federal Reserve 
Act, is not rendered ineligible merely because it is secured by a mortgage 
on real estate. Opinion of Counsel May 3, 1917. 3 F.R. B. 458. 

Paper Secured by Collateral Eligible. The fact that paper offered for 
discount is secured by collateral in no way affects the eligibility of such 
paper, providing it complies otherwise with the provisions of the act 
and the regulations of the Board. Informal Ruling August 13, 1915. 
1 F. R. B. 268. 

PROMISSORY NOTES. 

Definition of Promissory Note. A promissory note within the meaning 
of Regulation A is defined as an unconditional promise, in writing, signed 
by the maker, to pay, in the United States, at a fixed or determinable 
future time, a sum certain in dollars to order or to bearer. Regulation A, 
A IV (a). 

Evidence as to Eligibility of Note. A Federal Reserve Bank must be 
satisfied, by reference to a note offered for rediscount or otherwise, that 
it is eligible. Regulation A, A, IV, (b). 

Application for Rediscount of Promissory Note. In offering a note for 
rediscount a member bank must certify in its application whether the 
note has been rediscounted for a depositor or any member bank or 
whether it has been purchased from a non-depositor. A, A, IV (b). 

Financial Statement where Promissory Note is Offered for Rediscount. 
Where a note is offered for rediscount the member bank must certify 
whether a financial statement of the borrower is on file. Such financial 
statement must be on file with respect to all notes offered for rediscount 
which have been purchased from sources other than a depositor or a 
member bank. With respect to any other note offered for rediscount, if 
no statement is on file, a Federal Reserve Bank may use its discretion 
in taking the steps necessary to satisfy itself as to eligibility. Such 
financial statement may be waived with respect to any note discounted 
for a depositor or other member bank, where the note is secured by ware- 
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house or similar receipt and it appears that the aggregate of obligations 
of the borrower rediscounted and offered for rediscount at the Federal 
Reserve Bank is less than a sum equal to 10 per cent of the paid-in capital 
of the member bank and does not exceed $5,000. Regulation A, A, IV (b). 


DRAFTS, BILLS OF EXCHANGE AND TRADE ACCEPTANCES. 


Definition of Draft or Bill. A draft or bill of exchange within the mean- 
ing of Regulation A is an unconditional order in writing addressed by one 
person to another, other than a banker, signed by the person giving it, 
requiring the person to whom it is addressed, to pay, in the United 
States, at a fixed or determinable future time, a sum certain in dollars 
to the order of a specified person. Regulation A, A V (a). 

Definition of Trade Acceptance. A trade acceptance, within the mean- 
ing of Regulation A, is defined as a draft or bill of exchange drawn by the 
seller on the purchaser of goods sold and accepted by such purchaser. 
Regulation A, A, V (a). 

Acceptance Based on Advertising Space a Trade Acceptance. Regu- 
lation A, (A, V, a) defines a trade acceptance as a “draft or bill of ex- 
change, drawn by the seller on the purchaser of goods sold and accepted 
by such purchaser.”” The word “goods’’ as here used is construed to 
include goods, wares, merchandise and agricultural products, including 
live stock. A draft or bill of exchange, drawn by a publisher, or other 
advertising agency, on the purchaser of advertising space and accepted 
by such purchaser is a trade acceptance within the meaning of this 
regulation, provided the advertisement on which the draft or bill is based 
is for the purpose of promoting or facilitating the production, manufacture, 
distribution, or sale of goods and provided further that such advertise- 
ment is not illegal and is not published for the purpose of promoting any 
transaction prohibited by law. Informal Ruling Jan. 23, 1917. 3 F. R. 
B. 114. 

Evidence as to Eligibility of Draft or Bill. A Federal Reserve Bank 
must take such steps as it deems necessary to satisfy itself as to the eligi- 
bility of the draft or bill offered for rediscount, unless it presents prima 
facie evidence thereof or bears a stamp or certificate affixed by the ac- 
ceptor or drawer showing that it is a trade acceptance. Regulation A, A, 
V (b). 


INDORSEMENT OF PAPER OFFERED FOR REDISCOUNT. 

Kind of Indorsement Required. The only indorsement required as a 
condition to discount by a Federal Reserve Bank is the “‘simple written 
indorsement”’ of the member bank. Informal Ruling, Sept. 27, 1916 
2F.R. B. 524. 

Indorsement Exempting Indorser from Liability on Bill of Lading. 
An indorsement on a bill of exchange, which expressly exempts the 
indorser from any responsibility for the validity or genuineness of any 
accompanying bill of lading or other paper, or for the quality, quantity, 
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or delivery of goods covered thereby, does not render the bill non- 
negotiable or ineligible for purchase by a Federal Reserve Bank. Such 
indorsement, however, would be superfluous under the provisions of 
section 36 of the uniform bills of lading act. Informal Ruling May 16, 
1917. 3 F.R. B. 457. 

(To be continued) 


ACTION FOR FAILURE TO MARK MORTGAGE 
SATISFIED. 


Farmers’ & Merchants’ Bank v. Hollind, Supreme Court of Alabama, June 21, 1917. 






76 So. Rep. 288 


































Appeal from Circuit Court, Blount County; W. W. Haralson, Judge. 

Action by Jess E. Hollind against the Farmers’ & Merchants’ Bank for 
the statutory penalty for failure to mark satisfied the record of a mort- 
gage. Judgment for plaintiff, and defendant appeals. Transferred from 
the Court of Appeals, under section 6, p. 449, Acts 1911. Affirmed. 

The following is charge A given at the request of plaintiff: 

The court charges the jury that if you believe from the evidence that 
Mrs. Jess E. Hollind gave the original notice of the copy which is in 
evidence to D. K. Searcy, on January 6, 1915, you should find for plaintiff. 

ANDERSON, C. J. The only error insisted upon in the argument of 
appellant’s counsel was the giving of charge A at the request of the plain- 
tiff. Appellant does not controvert the existence of all elements that 
would entitle plaintiff to recover, if such a request was made upon the 
defendant to satisfy the mortgage as is required by the statute. Section 
4898 of the Code of 1907. Nor is the sufficiency of the request questioned, 
if properly made and served upon the defendant. The contention being 
that the mere delivery to the defendant’s cashier, Searcy, of the envelope 
containing the written request, was not sufficient, unless the proof 
shows that he was at the time notified of the contents, or unless he sub- 
sequently read the request, and that, as it was open for the jury to find 
that Searcy did not know of the request, said charge A invaded the 
province of the jury. 

We think that if the request had been mailed, and the defendant re- 
ceived same in due course, this would be a compliance with the statute 
by the plaintiff as to making the request, and that if it was delivered by 
hand to the defendant’s authorized agent the statute was met, whether 
the agent subsequently opened the envelope and read it or not, and that 
it was not incumbent upon the plaintiff’s wife, when delivering the en- 
velope to Searcy, to inform him that it contained a written request for 
the satisfaction of the mortgage. If the plaintiff’s wife delivered the 
notice or request to Searcy, as hypothesized in said charge A, this fully 
met the requirement of the statute as to the written request, and the 
giving of said charge was not error. 

The judgment of the circuit court is affirmed. 


SCIENCE AND CREDIT 


BY ALEXANDER WALL 
Manager Credit Department, National Bank of Commerce, Detroit. 


(Continued.) 


Statement analysis, to be of any value, consists in determining in 
some way whether the figures indicate that the company in question is 
in a normally average condition. It is presupposed that the normal 
condition is one in which there are enough assets to fully liquidate the 
liabilities. All statement analysis is a mathematical problem up to the 
point of the moral risk, which must always be considered apart from the 
figures. But, even with this the case, a complete analysis on the mathe- 
matical basis is most essential to the true understanding of the condition. 
Statement analysis is a good deal like the thermometer of the family 
doctor. It tells of a feverish condition and then the final result of the 
disease depends upon the vitality of the patient. It is in the change 
of the various proportions of the statement from year to year that we 
can read the temperature of the financial patient. 

In two past discussions we have considered several phases of state- 
ment analysis dealing with the items of current assets, receivables, sales 
as they affect these items and merchandise inventory. We now ap- 
proach what in the mind of some is a most important part of the analy- 
tical system. This is the investment item. It is the heart of the com- 
pany. It supplies the business blood and upon the proper proportions 
of this item and the proper circulation of its power depends the vitality 
of the commercial body. A great many failures are directly traceable 
to an improper capitalization, not only in the technical meaning of the 
word but in the broader meaning of a sufficiency of funds for production. 
From an economic standpoint capital is wealth that is consumed in the 
further production of wealth. When we speak of capital or investment 
we must not restrict ourselves to the limited meaning of a certain number 
of one hundred dollar shares. We must consider that amount of wealth 
that is being used by the company in question as a basis for production. 
From this production must be returned an amount of wealth equal to 
the original and if the business is to be a success a surplus which is the 
reward of the investor. 

A mere amount of capital invested in any business is a poor criterion 
to use as to the strength of that concern. It is really of little value if 
taken by itself. At best it represents the confidence that the owners 
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have that they can make a profit, that is if we look at it as an amount 
alone. It must be taken in connection with other features of the 
business. It is with this condition in mind that the comparisons here 
offered are put before you. 

The first and prime reason for the capital investment in any business 
is to make that business productive of more wealth. This is an axiom. 
It then becomes the first function of capital to provide the necessary 
machinery for production. This means not only the actual machinery 
but the entire plant, real estate, buildings, machines, tools, fixtures and 
all the rest of the physical productive elements. Furthermore there 
is a perfectly correct surmise that capital should do even more than this. 
A certain amount of capital, or net worth, should be left over for invest- 
ment in the raw materials that are to be manufactured in the ordinary 
course of the operations of business. Then it becomes an absolutely 
essential thing to make a ratio analysis of the relation of investment to 
fixed assets or plant. These fixed assets are not given much considera- 
tion in the early analysis of the statement but they have a very true 
place in the real strength of the concern and it is in the relation that 
they bear to the invested funds that this is brought to the surface. The 
margin over 100% of invested funds to fixed assets represents the amount 
of free investment that the owners of the business have, in their wisdom 
or ability, thought necessary as their part of providing current funds or, 
as is sometimes said, liquid capital. If we find a statement growing in 
net worth from year to year and a stationary capital to fixed asset ratio 
there may well be some question as to whether the owners are playing 
fair with the commercial creditors. 

There is another reason for a careful watching of this ratio. This is 
the Federal Reserve Board and the rulings that it may put upon com- 
mercial paper subject for rediscount. Thelaw states ‘‘Upon the indorse- 
ment of any of its member banks, which shall be deemed a waiver of 
demand, notice and protest by such bank as to its own indorsement 
exclusively, any Federal reserve bank may discount notes, drafts and 
bills of exchange arising out of actual commercial transactions; that is, 
notes, drafts, and bills of exchange issued or drawn for agricultural, 
industrial, or commercial purposes, or the proceeds of which have been 
used, or are to be used, for such purposes, the Federal Reserve Board to 
have the right to determine or define the character of paper thus eligible 
for discount within the meaning of this act.’’ Taking a literal inter- 
pretation of this wording would mean that the funds of all loans must 
be invested in the current part of the assets and therefore the nearer we 
approach to a bare 100% ratio of invested funds to fixed assets the 
nearer we are to paper that is in no wise eligible to rediscount. The 
necessary margin has not yet been made a determined thing but it is 
there and in all likelihood might easily be set at an arbitrary percentage 
to cover any possible contingency. The main thing for us at this time 
is the fact that the law clearly recognizes the necessity for a margin. 
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As wealth, economically speaking, is produced by the consumption of 
wealth, then the rate of that consumption has a real meaning in the 
study of credit. Idle capital produces no wealth and is therefore an 
economic ulcer. The common way to measure the productivity is by 
the volume of sales. Then we get back to the ratio theory and should 
measure the productive activity of any company by the ratio that 
exists between the sales and the invested funds. No one can tell what 
this ratio should be to be ideal. But the wise credit man will measure 
the productivity by a year by year comparative study of this ratio as 
it will tell him if the name under question is keeping its percentage 
growth up to the standard that it has set in years gone by. A mere 
increase in the volume of sales does not measure the productivity of the 
invested funds. Nothing can be a measure that does not touch each 
of the items to be measured and so the ratio is the thing to tell the pro- 
ductivity by. This ratio theory may also indicate the tendency that 
some managements show of spreading out too thin and thereby getting 
themselves into very great credit stringency. This is particularly pos- 
sible if this ratio and the two formerly discussed, dealing with the ratio 
of receivables to merchandise and that other ratio of sales to merchan- 
dise, be considered in close conjunction with it. Sales to receivables is 
another ratio that is quite closely connected to this ratio of sales to 
invested funds. The connection between these ratios is so clearly 
perceivable to the average man that any further discussion beyond the 
mere suggestion of taking them together is hardly necessary. 

Wealth is the steam that makes the machinery of business go. It is 
also the power that makes the standing of a man, a firm or a corporation 
unquestioned as far as credit goes, taking into consideration the moral 
risk. Following this as a premise we get to the next point in our kind 
of analysis. There is undoubtedly a relationship between invested funds 
and credit and therefore the amount of possible borrowings is in some 
way dependent upon the amount of invested funds. Then we should 
make a study of the ratio that exists between the invested funds and the 
total debt because on this rests to a great extent the real borrowing power 
of the concern and when the full borrowing power has been reached then 
we get to the point where there may be some question of the desirability 
of the paper as a bank risk. In this connection a yearly comparison is 
of course an absolutely necessary thing. It will-show not only the 
increase in the debt but the ratio in which this debt is crawling up on 
capital invested. But here again we must consider our ratio in its 
relationship with another of our previously discussed ratios and that is 
the ratio that exists between invested funds and fixed or plant invest- 
ment. If this latter ratio be high, revealing a large margin over and 
above the amount put into more or less highly depreciable assets then 
we may expect to feel that it is safe to have a little larger debt to invest- 
ment ratio. The reason is too evident for statement, and is more than 
ever the case when part of the total debt is of a funded variety. 
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Much has been said about the analysis of the statement. It is now 
sometimes said that too much importance is attached to the figures and 
not enough to the moral risk. While in no manner wishing to belittle 
the moral hazard and the placing in it a large part of the decision as to 
whether or not a loan is a satisfactory risk still the fact remains that 
the real reason for the feeling that too much importance is attached to 
the statement analysis is due to a too elementary investigation of what 
the statement really shows. It is too easy to fall into the habit of con- 
sidering a “‘two for one” statement satisfactory without going behind 
these figures and studying the whole story that the statement has to 
tell. Even a close percentage analysis, while more nearly approaching 
a scientific standard cannot produce absolutely accurate results. A 
still further development of this method is necessary. It must be 
carried to a still more methodical analysis. This after all is the whole 
crux of the principle but because of the length of the argument it cannot 
be told in this article and must be delayed until next month. 

(To be continued) 


CLAUSE IN NOTE SUFFICIENT TO PUT PURCHASER 
UPON INQUIRY. 


Glover v. Wesley, Court of Appeals of Georgia, September 13, 1917. 93S. E. Rep. 513. 


The note sued on contained the following recital: ‘‘This is one of a 
series of notes of the same tenor and of even date herewith, said series 
representing the balance of purchase money from a tract of land on No. 
82 Rice Street, Atlanta, Ga., as fully described in a bond for title of 
even date from payee to maker thereof, which bond for title is hereby 
referred to and made a part hereof; and all makers hereof and indorsers 
and securities hereon are hereby firmly bound by all the conditions 
and agreements of said bond.’”’ This was enough to put the purchaser 
of the note upon such inquiry as would have led him to knowledge 
of the fact that the note had been fully paid off and satisfied; and under 
the provisions of section 4291 of the Civil Code of 1910, the judge of 
the municipal court did not err in rendering judgment in favor of the 
defendant, nor did the judge of the superior court err in overruling the 
certiorari. 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Action by W. P. Glover against T. C. Wesley and others. Judg- 
ment for defendants, and plaintiff brings error. Affirmed. 

H. A. Etheridge, of Atlanta, for plaintiff in error. Dodd & Dodd 
of Atlanta, for defendants in error. 

Wane, C. J. Judgment affirmed. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 


CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 


TRUSTEE UNDER BOND ISSUES. 

When an individual or corporation wishes to borrow money, secured 
by a mortgage on real estate or other property, if the amount is not too 
large, it can usually be obtained from one lender upon the execution of a 
single note and mortgage. However, if the sum desired is large, it is 
often necessary to look to a number of different investors. This necessi- 
tates issuing a number of bonds or notes, each of which must be properly 
secured. Since it would be impracticable to furnish each investor a 
mortgage, it is the custom to execute only one mortgage, in which is 
described the numbers and amounts of all the bonds secured by it, and 
to name a responsible individual or corporation in the mortgage as 
Trustee, to hold the property securing the bonds in trust for the bond- 
holders until the obligations are liquidated. On account of the special 
qualifications of banks and trust companies, they are now generally 
called upon to act in this capacity. 

REQUIREMENTS OF STOCK EXCHANGES. 

The stock exchanges usually have certain requirements in regard to 
the trustee, which must be complied with before the stock of a corpora- 
tion can be listed. The New York Stock Exchange has the following 
requirements: 

“The Committee recommends that a trust company or other financial 
corporation be appointed trustee of mortgages, indentures, and deeds of 
trust; and when a State law requires the appointment of an individual 
as trustee, a trust company or other financial corporation be appointed 
as co-trustee. 

“‘Each mortgage, indenture, or deed of trust should be represented 
by a separate trustee. 

“The Committee will not accept as trustee: 

(a) An officer or director of the issuing corporation; 
(b) A corporation in which an officer of the issuing corporation is 
an executive officer. 

‘The trustee shall present a certificate accepting the trust and certify- 
ing (1) securities are issued under the terms of the mortgage or indenture, 
giving the numbers and amount certified; (2) collateral is deposited; (3) 
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disposition of prior obligations. For additional issue of bonds, the 
trustee must certify that (1) increase is in conformity with terms of 
mortgage or indenture; (2) additional collateral deposited; and (4) dis- 
position of prior obligations. 

“The Company and trustee shall notify the Stock Exchange of the 
holding, cancellation, or retirement of securities, by redemption, through 
the operation of sinking fund or otherwise. 

“The trustee must notify the Stock Exchange if deposited collateral 
is changed or removed, and furnish list of collateral substituted. 

“A change of trustee shall not be made without the approval of the 
Committee.” 

DUTIES OF THE TRUSTEE. 

The duty of the Trustee is to protect the interests of the bondholders. 
It signs each bond, certifying that the bond is genuine and that it is one 
of those described in the mortgage. This serves as an excellent safeguard 
against an overissue of the bonds. The Trustee keeps the mortgage in 
its files, and in the event the issuing corporation defaults in the payment 
of the bonds or interest, it devolves upon the Trustee to foreclose on the 
property securing the bonds, in the interest of the bondholders. The 
trustee is sometimes charged with the custody and management of a 
sinking fund in connection with its duties as trustee, and with releasing 
portions of the property from the lien of the mortgage upon the payment 


of specified amounts. In the case of collateral trust bonds, the security 
of which consists of bonds and stocks, the trustee may also be called upon 
to pass upon securities offered in substitution. However, in the simpler 
cases, if the issuing corporation meets its obligations promptly, the 
trustee has little else to do than to hold the mortgage, certify the bonds, 
and at maturity, to satisfy the mortgage and cancel the bonds. 


PAPERS THAT SHOULD BE REQUIRED BEFORE ACCEPTING 
TRUSTEESHIP. 

Before accepting a trust of this kind, it is a good plan for the trust 
company to look into the financial responsibility and standing of the 
corporation, and be reasonably certain that the bonds and interest will be 
paid as they become due. It should also pass upon the provisions in the 
mortgage, and look into the regularity and legality of the bond issue. 
Though perhaps the trustee does not undertake to guarantee anything 
in regard to these matters, a trust company which accepts such trusts 
without a reasonably careful investigation runs the risk of having its 
reputation and, incidentally, its business injured, for every time an 
undertaking proves unsuccessful and loss ensues to the bondholders, it is 
certain to reflect unfavorably on the trust company whose name appears 
upon the bonds as trustee. The papers which should be required of the 
issuing corporation have been summarized by Mr. Frederick Vierling, 
Vice-President and Trust Officer of the Mississippi Valley Trust Com- 
pany, St. Louis, as follows: 
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“1. Articles of Association. 

“2. Certificate of Incorporation. 

“3. All amendments to either of above, and minutes and documents 
in re changes of capital stock, or, if there have been or amendments, 
certificate to that effect. 

“4. By-laws of Company. 

“5. Minutes of stockholders electing present directors, with all ex- 
hibits. Attach certified list of stockholders with number of shares each. 
“6. Minutes of directors electing present officers, with all exhibits. 

“7. Certificate containing specimen signatures of officers who will 
sign mortgage, bonds and coupons. 

“8. Minutes of stockholders authorizing mortgage, bonds and cou- 
pons, with all exhibits. 

“9. Minutes of directors approving action of stockholders in authoriz- 
ing mortgage and bonds, with all exhibits attached. 

“10. Opinion of attorney of Company as to its legal incorporation 
and existence and that proceedings authorizing mortgage, etc., were duly 
had according to law, also that form of mortgage, bonds and coupons are 
valid in form and when duly executed will be legal and binding obliga- 
tions of Company. 

“11. Certificate of title of regular abstractors showing that mortgage 
has been duly filed for record and is first lien on all property; or in lieu, 
an abstract of title with opinion of attorney based thereon to like effect. 

“12. Affidavit of President and two Directors of Company showing 
that property mortgaged at fair and reasonable value is at least as much 
as amount of bonds forthwith to be issued. 

“13. General inventory of tangible and intangible property, each 
separate. 

“14. Financial statement of Company, showing assets and liabilities. 
Also, statement of earnings and expenses per year for past five years. 

“15. Agreement of Company at least annually on demand of trustee 
hereafter to send statement as in No. 14 and to furnish additional in- 
ventories, as in No. 13 on demand of trustee. 


“16. If principal owners of Company are not known to trustee, letters 
from responsible persons who are known, identifying owners. 


“17. Letter from banker of Company as toits reputation for finan- 
cial responbility, etc. 


“18. Certificate showing fact that each bond signed by officers of 
company and the seal attached is signed in genuine handwriting of 
officers purporting to have signed same and that seal affixed is the 
corporate seal of the company. 


“19. Copies of all existing franchises of company with certificate 
showing that all payments thereunder required have been made and 
that other conditions thereby required of the company to be kept have 
been performed. 
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“20. If Mortgage has no specific provisions for delivery of bonds by 
trustee after authentication, resolution of directors authorizing certain 
officer or officers of company to receive bonds with specified coupons 
and give proper receipt. 

“21. Copy of underlying mortgages with certificates as to outstand- 
ing bonds issued thereunder.’’ 

All the above papers should be certified under seal of the corporation 
except that copies of official documents need not be certified by State 
officials, if the corporation certifies under seal that same are true copies. 


TRUSTEE’S CERTIFICATE. 

When a trust of this character is accepted, the mortgage is recorded 
and then filed with the Trustee. The bonds are prepared, and after 
the seal of the corporation and the signature of the proper officers 
have been placed on them, they are turned over to the trustee for certi- 
fication. Upon receipt of the bonds, the trustee should carefully ex- 
amine them to see that each is properly signed and has the seal attached, 
that the numbers and amounts of the bonds and coupons are correct, 
and that the wording on them is the same as the form given in full in 
the mortgage. If there are no errors or irregularities of any kind, 
the trustee’s certificates on each bond is then signed by the trustee 
and the bonds are ready for delivery. This certificate usually appears 
on the back of the bond and reads as follows: 

It is hereby certified that this bond is one of a series of bonds men- 
tioned and described in the mortgage or deed of trust herein referred to. 


THE Mopern Trust Company, Trustee, 


Trust Officer. 


In delivering the bonds, the provisions of the mortgage should be 
carefully followed. The mortgage may provide that all of the bonds 
are to be delivered to the issuing corporation as soon as the mortgage 
is recorded, or, as is often the case in construction work, they are to be 
delivered in installments as the work progresses. It may be that some 
of them are to be withheld by the trustee to take care of some under- 
lying bonds, and it may occasionally happen that an entire issue is to 
remain in the custody of the trustee until certain conditions in the 
mortgage are complied with. 


BOND REGISTER. 

It is, of course, essential that a careful record be kept of all bonds, 
received, bonds certified, bonds delivered and bonds cancelled. For 
this purpose, a book called the Bond Register is used. A good form of 
such a record is shown in the illustration on the following page. 

The page here reproduced is from a bound book and is 12 inches 
wide and 16 inches long. 

Upon acceptance of the trusteeship, the pertinent facts concerning 
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the issuing corporation and the provisions of the mortgage are entered 
on the left-hand side of the page, and the names of the rersons examin- 
ing the mortgage are inserted in the spaces provided. When the bonds 
are received, the persons examining the bonds and coupons are also 
inserted in the proper columns, and the date and numbers of the bonds 
are duly recorded. As the bonds are certified and delivered, their 
numbers and amounts are also recorded, and when any bonds are 
cancelled, these too, are entered in the space provided. This record 
is so complete that it enables one to tell at a glance all the essential 
facts concerning any trusteeship. 
(To be continued.) 


ACCEPTANCE OF DRAFTS UNDER FEDERAL RESERVE ACT. 


Section 13 of the Federal Reserve Act provides in part that “any 
member bank may accept drafts * * * drawn upon it * * * 
which grow out of transactions involving the domestic shipment of goods, 
provided shipping documents conveying title are attached at the time of 
acceptance.” 

The Counsel to the Federal Reserve Board has rendered an opinion, 
published in the October issue of the Federal Reserve Bulletin, to the 
effect that this provision of the Federal Reserve Act does not require 
that the shipping documents be physically fastened to the draft. It is 
sufficient if the accepting bank has possession of the documents at the 
time of acceptance. 

The question here involved arose under the following circumstances. 
A depositor in a certain bank purchases from time to time cotton seed 
at various points in the South and at the time of purchase orders ship- 
ment to his mills in that section. He desires to finance these shipments 
by acceptances to be drawn on the bank under the above section of the 
Federal Reserve Act. On account of the location of the mills, it is not 
feasible to send the bills of lading to New York City and have them 
returned in time to obtain timely delivery of the goods. The purchaser 
desires to hand the bill of lading on the day the draft is presented to the 
bank for acceptance to a correspondent of the bank in the South, who 
would certify to the bank by letter or telegram that he was holding such 
bill of lading for the bank’s account. 

The counsel takes the view that the act would be complied with if the 
documents were in the possession of the bank at the time of the transac- 
tion and that documents in the possession of the bank’s agent are in the 
possession of the bank. 





This department places at your service able legal talent 
ad experts on banking and financial matters. Inquiries 
trom our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


BONDS OF INDEMNITY AND LOST SAVINGS BANK PASS 


BOOKS. 
CALIFORNIA, Sept. 11, 1917. 
Editor, Banking Law Journal, 

DEAR Srir:—It is a common practice among many savings banks in California 
to require a depositor who has lost his savings pass book to give a bond of twice 
the amount of balance in said lost pass book before they will issue the depositor 
another pass book. 

The bond of course secures the bank against any claim that might arise out 
of the loss of the original book. As a hypothetical case we will say that the de- 
positor did not lose the book but assigned it for value received to an innocént 
party. Before the assignee reached the bank the original owner secured a new 
book and immediately thereafter withdrew the account—would the assignee have 
any claim against the bank? If not, can you see any good reason why savings 
banks should continue to take indemnity bonds. 

Please favor me with an early reply. 

Yours very truly, AssISTANT CASHIER. 


Answer:—The assignment of a savings bank pass book is not binding 
upon the savings bank until the bank has received notice of the assign- 
ment. Consequently, if before receiving notice, the bank in good faith 
and in accordance with its by-laws, pays the deposit to theas signor, the 
bank will be protected as against the assignee. So in the case outlined in 
the above inquiry, if the bank, in issuing the new pass book and paying 
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the amount of the deposit to the depositor, did not thereby violate any 
provision of its by-laws or of the statutes regulating savings banks, the 
assignee would not be in a position to enforce any claim against the bank. 
It would follow that in such case it would not be necessary for the bank 
to insist upon a bond of indemnity before making payment of the original 
depositor. 

As a matter of fact, in the average case in which a savings bank takes 
a bond of indemnity before making payment to the owner of a pass book, 
claimed to have been lost, there is never any occasion for the bank to 
resort to the protection offered by the bond. Nevertheless this does not 
mean that a savings bank is justified in entirely discontinuing the prac- 
tice of taking indemnity bonds. For instance, suppose in a case of this 
kind, that the assignee actually notified some officer of the bank of the 
fact that the pass book had been assigned to him. It is possible that 
through some error or unforeseen circumstance this notice might never 
be communicated to other officers of the bank. It is also possible that 
payment on the pass book might subsequently be made to the original 
depositor by other officials of the bank, in ignorance of the assignment. 
In such a case the bank would in all probability be responsible to the 
assignee. In circumstances of this kind a bond of indemnity would 
afford the bank protection which otherwise it would not have. 

In the matter of taking a bond of indemnity before making a payment 
upon an alleged lost pass book there is another phase of the question to 
be considered. After the payment has been made the lost pass book may 
turn up in the hands of a third party. The circumstances may be such 
as to make it doubtful whether or not the bank is liable to the person 
holding the pass book. In such event the bank may be subjected to the 
trouble and expense of establishing in court its freedom from liability. 
Or, assuming that the circumstances are such as to indicate clearly that 
the bank is in no way liable to the person presenting the passbook, it 
does not necessarily follow that the person holding the book will not 
bring suit against the bank. He may be poorly advised as to his legal 
rights in the matter, or he may feel that the institution of a suit against 
the bank will cause the latter to make some offer of settlement rather 
than to fight the matter through the courts. In other words, the bond 
of indemnity is a protection to the bank against the expense involved in 
defending a law suit that might be ultimately decided in its favor, as well 
as against being compelled to pay the amount of the deposit over again 
to the person presenting the pass book. It would seem, therefore, that 
it would not be wise for savings banks to entirely discontinue the practice 
of insisting upon a bond of indemnity before making payment on a lost 
passbook. 

In this connection it may be mentioned that it is advisable for a savings 
bank to adopt by-laws specifically providing that the bank may insist 
upon a bond of indemnity before making payment to a depositor who is 
unable to produce his passbook. This statement is founded upon a 
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decision of the New York Court of Appeals, Mierke v. Jefferson County 
Savings Bank, 208 N. Y. 347. In that case it appeared that the plaintiff 
was the administrator of the estate of a person who had been a depositor 
in the defendant savings bank. Being unable to find the passbook the 
plaintiff notified the officers of the bank and requested that the amount 
of the deposit be paid to him. The officers of the bank refused payment 
unless the plaintiff would first give a bond insuring the bank against loss. 
The plaintiff was unwilling to comply with this request and brought 
suit to recover the deposit. The by-laws of the bank contain the follow- 
ing provisions bearing upon the rights of the parties: ‘This bank will, 
as a rule, pay all deposits on demand yet it reserves the right to require 
ninety days’ notice at its office of intention to withdraw deposits, the 
intent of this rule being solely to protect the bank and its depositors in 
time of public excitement and danger.”” ‘‘No money can be withdrawn 
or deposited except on production of the pass book.’”’ ‘In case a pass 
book shall be lost immediate notice shall be given to the bank in writing, 
when payment upon such book will be stopped.”’ It was held that the 
plaintiff was entitled to recover without giving any bond of indemnity, 
for the reason that the bank had not adopted any by-law requiring a 
bond as a condition to payment. In the opinion it was stated: ‘“‘We 
have therefore to decide whether the failure to produce the pass book 
under the circumstances disclosed by the record warranted the refusal 
to pay. The statute and the Bank’s by-laws provide that the book must 
be presented. The statute further provides that the bank may adopt 
by-laws to provide for a case in which the pass book has been lost. The 
defendant’s trustees have adopted no by-law providing for such a case, 
except that it would require notice in writing. While the plaintiff gave 
no written notice, the defendant did not complain of that informality, 
and this requirement was clearly waived. No request was made of the 
plaintiff for further evidence of the loss of the book or of the circum- 
stances surrounding its disappearance, and the question whether the 
plaintiff has given satisfactory evidence of the circumstances by affidavit 
or otherwise does not arise here, as it did in the case of Warhus v. Bowery 
Savings Bank (21 N. Y., 543), where the plaintiff refused to comply with 
the defendant’s reasonable request for satisfactory evidence of the loss. 
In the case at bar the refusal to pay is based solely on the ground that the 
bank was entitled to a bond of indemnity. There is nothing in its by- 
laws entitling it to insist upon such a condition, and in the absence of 
such a provision we do not think it was justified in resisting the plaintiff’s 
claim on that ground.” 
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AMERICAN TRADE ACCEPTANCES COUNCIL ORGANIZED. 


A meeting of the Joint Committee on Trade Acceptances appointed by Chamber 
of Commerce of the United States, the American Bankers’ Association and the 
National Association of Credit Men, and growing out of the War Convention of 
American Business held in Atlantic City, September 17th to 21st, was held recently 
in the offices of the Irving National Bank, New York. The purpose of this Joint 
Committee is to consider the development of the Trade Acceptance as a device for 
strengthening and mobilizing commercial credit—to form a permanent center for 
the direction of a nation-wide educational campaign in the interest of the trade 
acceptance—and to provide whatever information and assistance may be required 
in establishing the acceptance method throughout the business of the country. 

At this meeting a permanent organization was effected to be known as American 
Tradé Acceptances Council. Mr. Lewis E. Pierson, Chairman of the Board of the 
Irving National Bank, was selected as Chairman, Mr. R. H. Treman, Deputy 
Governor of the Federal Reserve Bank of New York, as Vice-Chairman; Mr. J. H. 
Tregoe, Secretary-Treasurer of the National Association of Credit Men, as Secre- 
tary, and Mr. W. W. Orr, Asst. Sec’y and Asst. Treas. of the National Association 
of Credit Men, as Assistant Secretary. 

Tentative plans were laid for the dissemination of information regarding the 
prompt and wide-spread adoption of the trade acceptance in place of the open 
book account, in order that business resources of all kinds everywhere may be 
kept as liquid as possible and, therefore, prepared to support the increasing finan- 
cial and credit necessities of the Government. 

It was strongly urged in discussions which followed that the wide adoption of 
the trade acceptance at this time will bring into existence a larger volume of sound, 
self-liquidating commercial paper which will be eligible for rediscount by the 
Federal Reserve Banks, thus strengthening mercantile credit transactions and 


through rediscounting, providing the basis for the issue of currency with which to 
meet any crisis or emergency which may grow out of the war. 
The Joint Committee appointed three Sub Committees as follows: 


1. A Central Committee to have general direction of the work and composed 
of Chairmen of the Committees representing the three national organizations 
concerned—Mr. Lewis E. Pierson, of the Chamber of Commerce of the United 
States; Mr. J. H. Treman, of the American Bankers’ Asscciation; Mr. Kenneth R. 
Hooker, of the National Association of Credit Men. 


2. A Committee on organization, plans and speakers, to consist of Mr. George 
Woodruff, President First National Bank, Joliet, Illinois; Mr. Frank H. Randel, 
Manager Philadelphia Office, Auto Car Sales & Service Co., Philadelphia, Pa.; 
Mr. Oliver J. Sands, President, American National Bank, Richmond, Va. 

3. A Committee on literature and publicity, to consist of Dr. J. T. Holdsworth, 
Dean of the School of Economics, University of Pittsburgh, Pittsburgh, Pa.; Mr. 
W. F. H. Koelsch, Vice-President, Bank of the United States, New York City; 
Mr. Edwin B. Heyes, Credit Manager, W. & J. Sloane, New York City. 


It is the purpose of the Joint Committee, after consultation with all types of com- 
mercial and financial associations, as well as trade bodies, to have prepared pamph- 
lets, special articles and other forms of literature, intended to inform all classes 
as to the advantages of the Trade Acceptance and the necessity of its wide adoption 
and universal use at this particular juncture in American business. 

Plans are being formulated looking towards co-operation with business and 
financial education organizations throughout the country by providing speakers 
familiar with trade acceptances to address local associations, business conventions, 
civic bodies, and all gatherings where the subject will have interest. 





MONORAIL SYSTEM OF RAILWAYS 


The Introduction of a System that May Revolutionize 
Transportation. 
BY EDWARD WHITE 


All the improvements, devices and conveniences that have been added 
to railroad construction and railroad equipment in the past ninety years 
do not include any one of the three most important, most desirable and 
most advantageous improvements that have been hoped for in all those 
years of American railroad building. These three essentials are economy 
in construction and operation, the reduction of noise, and the elimina- 
tion of accidents. The fact that these much desired improvements are 
about to be realized through the introduction of a single system, should 
bring joy to the entire population and mark a new era of great importance 
in our national progress. 

The solution of these problems in transportation appears much nearer 
than ever before through the possibility of establishing a suspended 
monorail system of railways. This is brought about by the National 
Suspended Monorail Company, which has offices in the Michigan 
Boulevard Building, in Chicago, and is now building a demonstration 
line in that city. The company has done very little in the way of 
publicity, and has so far not attempted any financial exploitation, but 
has gone into the matter in a practical, scientific way to solve the various 
problems that have confronted it. These problems include the cost of 
construction, operation, extra equipment, maintenance, renewals and 
betterments; reduction of dead weight in rolling stock, reduction of 
friction and power requirements, simplified and cheapened bridging, 
effective traction for speed and mounting grades, absence of trade 
obstructions such as drifts of sand, snow, cattle, pedestrains or vehicles; 
elimination of damage by fire and flood, elimination of dust and cinders 
and surface unpleasantnesses, relief from terminal problems, including 
electrification, and the addition of flexibility to meet requirements under 
new or unusual traffic conditions. Indeed, the company has worked 
out plans which practically solve all the problems of transportation. 

In addition to the above there is the service which the public demands 
and pays for, and which includes relief of congestion in the city streets; 
relief from noise; relief from the occupation of so much space and the 
consequent darkening of the streets when used for city service; relief 
from the depreciation of property values in or near the rights of way; 
relief from the delays to traffic either in the city streets or throughout 
the country at large; relief from a large percentage of the present known 
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causes of accidents, without the creation of any new causes which must 
eliminate grade crossings and track obstruction accidents, spreading 
rail accidents, broken rails, rotting ties, etc.; relief from the shocks and 
jars and pounding of the heavy cars over open joints and crossings and 
switches; and relief from dust, dirt and cinders and other unpleasant- 
nesses of surface traffic. 

In the work incident to the perfecting of the Suspended Monorail 
System, the engineers have been actuated by the slogan “What others 
have done, American engineers can do, and more.”’ Fifteen years ago 
Germany brought out her system of Suspended Monorail, and the 
intervening years of operation have proven that their system has nearly 
all the requirements of modern transportation. The exceptions are in 
regard to the first cost and the noise, both of which exceptions have been 
overcome in the Suspended Monorail System now under consideration, 
by approved engineering methods, but without the introduction of a 
new part or a new principle of engineering. 

To the two exceptions noted above must be ascribed the fact that up 
to the present only five lines have been built in Germany. Our own 
American engineers, therefore, have preserved all the advantages of 
the German system, and have been able to reduce the first cost price 
to a point where the Suspended Monorail can be built cheaper than a 
first-class surface line, either steam or electric, and have in addition 
eliminated the cause of practically all the noise. 

The structure for the carrying of the cars is simply continuous bridge 
construction, with girder I-beams running from tower to tower. Upon 
this girder is bolted a continuous groove section. The cars are hung 
upon and travel along this overhead girder. The cars weigh but nine tons 
plus, as compared with the 20 to 80 ton cars of the present surface lines; 
the seating capacity, the length, width and height being the same as the 
present cars for the different characters of traffic for which they are 
used. Standard parts are used throughout. The control is with the 
usual General Electric Controller, and cars are coupled up entrain with 
the multiple unit control system now in use. The common air brake 
appliances, motors and couplers are also used. No new parts or new 
engineering principles are used either in construction or operation. 

Steel construction throughout, gives the life of a bridge to the struc- 
ture. The pound of the heavy cars over open joints, crossings and 
switches is eliminated, and hence, while the structure is built for the 
stress and strain of a bridge is really not subjected to the stresses put 
upon bridges, and consequently should have longer structural life. 

One mile of Suspended Monorail, equipped for equal amount of freight 
arid passenger traffic, can be built for less than a surface line of first- 
class construction. 

Information given by the Consulting Engineer of a large city in the 
United States, is to the effect that it is costing at this time $35,000 per 
single track mile to build the roadbed and finish the track and street 
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work—$70,000 per double track mile—without equipment. The sus- 
pended Monorail can be built complete with equipment, centre street 
towers for not to exceed $80,000 per mile. 

Figures taken from the public reports of the operating expenses of 
surface lines, and used as a basis of comparison, show that a reduction 
of at least one-half can be effected in favor of the Suspended Monorail. 
This great reduction is brought about by less power requirement, less 
dead weight, less friction, greater capacity of equipment because of 
increased speed, and the more continuous use of each car, freight or 
passenger as its own power unit. 

The figures of cost always include equipment, but for extra equipment, 
the cost for day or sleeping coaches is about one-third that for surface 
lines, with a corresponding reduction for freight cars of all classes. 
This is due to the greatly reduced weight, smaller motors, every car a 
power unit and the simplicity of construction of cars, as well as the 
increased efficiency possible with each car. No expense attaches for 
locomotives as they are not needed. 

The elimination of the pounding of the heavy cars over open joints, 
crossings or switches, reduces to a minimum the largest factor entering 
into the maintenance of trackage and rolling stock. Once erected there 
is no ballasting; no renewal of ties; no rights of way to keep up; no 
fencing; no cattle guards; no culverts; no washouts; no replacement of 
rails; no paving or re-paving; no obstruction of traffic during repair of 
surface tracks. 

All cars are of steel construction throughout, and weigh but nine tons 
plus. Compare this with the weight of present cars; 20 to 40 tons for 
street and interurban electric; 18 to 25 tons for freight cars and 60 to 
80 tons of the day and sleeping coaches. In each case the fittings and 
accommodations are the same as compared with the present cars for 
the same class of service. 

Instead of the contact of a steel wheel on a steel rail as is now the 
usage, the Suspended Monorail System, because its wheels run tandem, 
uses an auto-truck type of wheel upon which may be bolted a resilient 
tire. The use of a resilient tire gives the tractive grip between wheel 
and groove, that an auto-truck has upon the pavement under the most 
favorable conditions, and any grade may be mounted that an auto-truck 
mounts, power and weight being equal. 

The resilient tire running in the groove, gives noiseless traction. In 
addition all flange friction is eliminated and consequently the grinding 
and screeching around curves. Thére are no open joints, as the ends of 
the groove are dove-tailed together thus giving a continuous running 
surface as well as providing for contraction and expansion. 

The usual type of car spring is used in the trucks of the Suspended 
Monorail System, which together with the resilient tires take up all the 
shock and jars so common to all surface line traffic. This absorption 
of shock and jar, the continuous running surface of the groove and the 
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reduction of the dead weight reduces to the last degree the vibration 
usually imparted to the carrying structure. Longer life and minimum 
upkeep is the result. 

The carrying structure is built of standard building material such as 
enters into modern steel buildings simply fabricated into a continuous 
bridge. The I-beams connecting up the series of towers form the girder 
basis of the track and upon which the groove is bolted. The groove is 
a simple shape to roll. Wheels are of a common type as are the t res 


F. D. FLINT 
President National Suspended Monorail Company 


and can be bought upon the open market. The trucks involve no new 
designing or material different from what is already in use. The hangers 
which connect the car and the trucks are made from a high grade of 
steel and can be made in any factory where a steam hammer is a part 
of the equipment. 

The structure carries the usual bridge factor of Safety. The stress 
and strain formulas of the American Bridge Association for steel bridges 
are used throughout. The carrying structure being a bridge is as safe 
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as any bridge. The cars carry a factor of safety running as high as 15 
to 1 and never below 5 to 1. The very character of the construction 
itself with the cars suspended above the surface, eliminates all track 
obstruction accidents, all causes of accidents at grade crossings, all due 
to unevenness of rails and roadbeds, sun-kinks, spreading rails, broken 
rails and rotting ties. A very simple and cheap block system eliminates 
the cause of head and tail end collisions. 

The German System of Suspended Monorail was first built between 
Barmen-Elberfeld in Prussia, and put into operation in 1901. The 
official reports for the first 15 years of operation show that 150,000,000 
paid passengers have been carried over an eight and a quarter mile line 
and in the fifteen years not a passenger or employee has been injured. 
The four other lines in operation have a similar record for absence of 
accidents. The character of the construction in itself does not create 
any new causes of accidents, else the German operators of the roads 
would certainly have found them in fifteen years of operation. 

Electric operation throughout does away with all dust and cinders 
arising from the use of locomotives, while the suspended position of 
the cars does away with the possibility of suction dust arising off the 
right of way or track, and eliminates the unpleasantness of surface line 
traffic and always insures clean pure air as well as light for the benefit 
of travelers. 

The German System has proven its efficency, and its principle of 
suspension has met conditions so readily and handily that the American 
engineers have taken it as their point of departure from which to work. 
With the perfection of the new six wheel truck, which involves the 
principle of distribution of load over a carrying rail length equal to the 
length of the object (car) carried, a new factor has entered the field 
of transportation. In actual practice it then becomes only a matter of 
varying the supporting towers to carry the I-beam girder, in order to 
take care of any kind of traffic under any kind of circumstances in any 
kind of territory. 

The Suspended Monorail lends itself to the handling of freight with 
equal facility as passenger service. In the switching or freight yards 
there are no new problems other than arise with the actual construction 
in any given locality. 

The handling of freight proceeds precisely as now, for all freight car 
trains are brought down to the level of the usual loading platforms on 
the side track. The grade mounting ability of the system permits of 
the train taking the grade back to the main line after the load is taken 
on or off, as the case may be. In the case of raw material or bulk goods 
demanding quick and easy dumping or unloading the system lends 
itself to such dumping because of the clear space underneath the cars in 
the elevated position. 

Passengers, baggage and mail or express is handled just as now, it 
being merely a matter of providing suitable platforms to meet condi- 
tions that arise in any given station or locality. 
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The first thought of the engineers was to develop a system of trans- 
portation which could and would meet any condition of traffic which 
was demanding attention. It was found that it was as adaptable to 
city use as for the long haul, and there can be no question that it is much 
more adapted to city service than the present trolley car. It has all 
the modern requirements for street service, namely, speed, safety, 
noiselessness, no darkness cast in the street, very little street space 
occupied, and in some cases no space need be used, the towers resting 
on the side walk at the curb, the cars being suspended above the gutter, 
high enough in the clear to allow all traffic to pass underneath. 

There is a decided demand for a type of rail transportation which can 
at once mount grades, enter narrow canyons, and be suspended above 
or around steep inclines or cliffs. In mining districts are also fire and 
flood as well as snow conditions that have almost made it impossible to 
use the surface line construction. With the use of a gondola type of 
ore car, combined with the suspended principle and the ability to mount 
grades that any motor truck can mount and the tower construction of 
an open continuous bridge, all the local adverse conditions of mining 
localities can be successfully overcome. 

For passenger service it is speedy and safe and noiseless. For the 
long haul freight it is speedy and convenient. Freight shipments can 
be speeded up to the point of handling traffic on a passenger schedule 
as known now. Mining line permit of quick handling of ore, on heavy 
grades without the damage liable from flood and snow conditions of a 
surface line. 

Every car being a power unit, no heavy power units or locomotives 
need be used, consequently the structure need not be built so massively, 
it having to care for but one car plus its load at any time. The six 
wheel truck is so articulated that it can take curves that none of the 
present cars can take. Bridging is a simplified problem, with very 
great reduction of cost. Its ability to handle traffic will solve the con- 
gestion of either street space or the terminal points of freight lines. 

The financial plan devised by the National Suspended Monorail Com- 
pany is one of the simplest, most comprehensive and most effective 
ever known. This plan is to be utilized by the licensees of the Company, 
who are the builders and operators of the roads, and not the holding 
Company itself. There will be no issue of stock; only bonds, drawing 
six per cent. interest, will be offered for sale, and only enough money 
will be sought in that way to meet the various expenses of construction, 
initial operation, etc. 

As fast as plans are matured by the licensees and lines started, bonds 
will be sold to meet the expenses, and only enough money raised in that 
way to carry on the work. The bonds are‘long term and share in the 
profits over and above the amount necessary to pay the six per cent 
interest. They also have first lien on the assets. 

The various interests in the enterprise have been divided into five 
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different factors, as follows: 1st, the promoters; 2d, the operators; 3d, 
the bondholders; 4th, the government, 5th, the wage earners in the 
employ of the company. The net earnings are to be divided equally 
among these five factors, each receiving 20 per cent. of the whole, 
after all operating expenses have been paid. Upon a careful analysis 
of such a plan it is seen that no money is wasted, that no one class 
can get hold of all or the most of it, and that all classes directly in- 
terested in the creation of the enterprise share equally in the earnings. 
The bond-holders, who furnish the capital, receive six per cent. in the 
form of interest and twenty per cent. of the surplus profits in addition. 

Under this plan the promoters and builders can accomplish more for 
themselves than by any other plan known. They will get for their 
work a permanent interest in the road, which will net them a good annual 
income per mile, and yet make them responsible for the honest construc- 
tion and operation of the road. This means that a premium is placed 
upon integrity in their every transaction. 


INTEREST ON NATIONAL BANK DEPOSITS. 


The Comptroller of the Currency has received a number of inquiries from 
National Banks as to the expediency of raising the rate of interest on their deposits 
from 3 per cent to 4 per cent, so as to reduce the inconvenience which might arise 
from large withdrawals of deposits for investment in Liberty Bonds. 

The Comptroller sent out on October 4, a circular letter in answer to these 
inquiries, which says in part— 

“This office considers 4 per cent a decidedly high rate for National Banks to 
allow on deposits under existing conditions. My suggestion is that you take no 
action towards raising the rate of interest until you are in a better position to 
determine exactly what the effect of the offering of the Liberty Bonds may be 
upon your deposits. 

“If there should be large withdrawals of deposits for investment in Liberty Bonds 
and you should require funds to meet these withdrawals or to supply your cus- 
tomers for their legitimate business needs, these funds can readily be obtained from 
the Federal Reserve Bank of your District at favorable rates—at present from 34% 
to 414 per cent per annum—and against the money so obtained from your Federal 
Reserve Bank you do not, of course, have to carry Reserve as you do for Deposits. 

“Your attention is also called to the fact that the National Banks generally 
have the opportunity of being designated as temporary depositaries for the pur- 
chase money of Liberty Bonds sold through each bank, although these particular 
funds will of course be withdrawn from time to time as the Government shall need 
the money.” 











FIRST NATIONAL BANK OF CLEVELAND. 


The last statement of the First National Bank and First Trust and Savings 
Company of Cleveland, shows that these affiliated institutions are continuing their 
unusual growth—the combined resources having passed the one hundred million 
mark on September 11th. 

Both the National Bank and the Trust Company made material advances in 
their deposits and during the past year the combined gain in resources amounted 
to nearly twenty million dollars. Because of the increased business, additional 
quarters are soon to be secured next door to the present monumental building, 
which is now over crowded by a force of nearly four hundred. 

Itemized statements of these two institutions will be found under Bank and In- 
vestment Items. 
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HERBERT K. TWITCHELL 


HERBERT K. TWITCHELL. 


Herbert K. Twitchell recently elected president of the Chemical National Bank 
of New York City becomes, at the age of fifty-one years, the chief executive of a 
bank which, with its resources amount to nearly $30,090,000, stands out pre- 
eminently among the banking institutions of this country. 

Mr. Twitchell was born in Weybridge, Vermont, on November 26, 1865 and 





HERBERT K. TWITCHELL 
President Chemical National Bank of New York 


received his education in the local schools and at Beeman Academy. He came to 
New York in 1889 as assistant paying teller of the Chase National Bank. His first 
association with the Chemical was in 1907 when he was appointed assistant cashier. 
In 1911 he was made vice president and became a member of the board of directors 
the following year. Under his guidance the Chemical National will continue to live 
up to the reputation for soundness and conservatism, which has characte ized it 
during the ninety-three years of its existence. 
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PERCY H. JOHNSTON. 


On August 29th Percy H. Johnston, formerly vice president of the Citizens 
National Bank of Louisville Kentucky, was elected a vice president and placed 
upon the board of directors of the Chemical National Bank of New York City. 
Before coming to N w York Mr. Johnston had been associated with the Citizens 
National at'!Louisville for about four years, first as cashier and later as vice presi- 


PERCY H. JOHNSTON 
Vice President Chemical National Bank of New York 


dent. His banking experience dates back to 1906, when he was appointed national 
bank examiner. During the years of 1907-1908 he was the government’s repre- 
sentative, in charge of the national banks in the state of Kentucky. The following 
year he was made chairman of examiners of the Southern States, his territory 
including those states south of the Ohio and East of the Mississippi Rivers. Two 
years later he was appointed one of the four national bank examiners at large and 
served in that capacity until 1913, when he took up his work with the Citizens 
National Bank. 


























A. C. ROBINSON 
President Peoples Savings and Trust Co. 






AN IMPORTANT MERGER 


AN IMPORTANT MERGER. 





The consolidation of The Safe De- 
posit and Trust Company of Pittsburgh 
and the Peoples Savings Bank also of 
Pittsburgh, to be known after Septem- 
ber 29th as the Peoples Savings and Trust 
Company of Pittsburgh, marks an im- 
portant event in Pittsburgh financial 
circles. 

Both institutions have enjoyed contin- 
uous existence for over fifty years. The 
Safe Deposit and Trust Company hav- 
ing the distinction of being the oldest 
Trust Company in Pittsburgh. For many 
years the two institutions have been closely 
affiliated, the stock of the Peoples Sav- 
ings Bank being owned entirely by The 
Safe Deposit and Trust Company with 
the exception of qualifying directors’ 
shares. Both institutions have long been 
officered and directed by practically the 
same men, and have occupied the 
same quarters. The merger is simply 
a step forward in keeping with the pro- 
gressive spirit which has long character- 
ized the two institutions, and is marked 
by little or no change in the personnel of 











the officers and directors. The old in- 
stitutions were among the leaders in 
their respective fields at the time of the 
consolidation, and the new institution 
begins business with assets over $22,000,- 
000.00 and Trust Funds $39,000,000 .00, 
together with the accumulated good will 
and prestige of half a century. In view 
of the consolidation, extensive improve- 
ments have been made in the Banking 
quarters at the corner of Fourth Avenue 
and Wood Street, which are now regarded 
as being among the most handsomely ap- 
pointed in the country. The capital and 
surplus of the new institution is Nine 
Million Dollars. 

Mr. A. C. Robinson, the President of 
The Safe Deposit and Trust Company, 
will act in a similar capacity for the new 
Company, while Mr. D. McK. Lloyd, 
who was President of the Peoples Savings 
Bank for over twenty-seven years, will 
continue with the new institution as a 
Vice President. Mr. J. O. Miller, Secre- 
tary and Treasurer of the Safe Deposit 
and Trust Company, will also be a Vice 
President of the new Company. 





D. McK. LLOYD 
Vice President Peoples Savings and Trust Co. 
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PROCEEDINGS OF THE AMERICAN BANKERS ASSOCIATION 
CONVENTION AT ATLANTIC CITY. 


The proceedings of the American Bankers Association Convention at Atlantic 
City, as published by the various banking periodicals have been issued and dis- 
tributed to their respective subscribers. 

The Financial Chronicle, the Financier and the Financial Age. each give a full 
report. Too much praise cannot be given to the publishers of these popular banking 
papers for supplying the proceedings to the banking fraternity in such a short space 
of time after the convention and with such completeness. 

They enable the bankers throughout the country to read the reports and addresses 
while they are still being discussed. The reading of current matter is always prefer- 
able to reading it when it is stale. 

We congratulate our esteemed contemporaries upon the splendid appearance of 


each of these issues. 
 eeenniiall 


MORATORIUM ACTS. 


In General Letter No. 4, sent out to the members of the National Association of 
Credit Men on October 1, tke following observations are made with reference to 
the moratorium acts, recently passed by several of the state legislatures: 

“‘To supplement the advices on the subject of the moratorium which appeared 
in our August and September letters, we call attention to Massachusetts and 
Maine which enacted laws relating to the civil rights of soldiers and sailors in the 
national service; to Wisconsin which in 1917 passed a moratorium act; to Mary- 
land which at the special session of 1917 passed two moratorium acts. 

Summarizing our investigations to date, moratorium and civil rights acts were 
passed in Iowa, Oregon, Michigan, Maryland, Massachusetts, Maine, and Wis- 
consin. Such acts have been passed in no other states, though there has been 
introduced a moratorium bill in the special session of the Texas legislature. 

“An act that will take precedence over the acts referred to, is found in that 
introduced in Congress by Hon. E. Y. Webb, Chairman of the Judiciary Com- 
mittee of the House of Representatives and Senator Chamberlain, Chairman of 
the Judiciary Committee of the Senate being a ‘‘Soldiers and Sailors Civil Rights 
Bill’’—an administration measure. We are glad to say that our representatives in 
Congress and the administration have not proposed a sweeping moratorium act 
in the.Webb measure or an act that in our highly developed state of commerce will 
‘occasion a great many embarrassments and unnecessary burdens, but it is a 
measure granting to the court certain discretion, which ought to protect adequately 
those in the naval and military branches of the service of the United States and 
give fair treatment to creditors.” 














TRADING WITH LATIN-AMERICA. 


Among recent books on the subject of foreign trade there is one issued by the 
Irving National Bank of New York City entitled “Trading with Latin-America”’ 
which constitutes an interesting departure from the customary treatment of that 
subject. It treats our always interesting trade relations with Latin-America in a 
live, business-like way which should appeal strongly to the business man. In outline 
it is broad and comprehensive, giving a detailed description of the commercial 
conditions now prevailing in the several republics of Central and South America, 
and suggestions regarding the utilization of these conditions to the mutual advantage 
of all exporters interested in entering this new foreign field and of the Latin-Ameri- 
can peoples themselves as well. 

There is a series of helpful suggestions on methods of approach—a particularly 
interesting subject in view of the general tendency of the average North American 
business man to overlook the differences between the personal characteristics, envi- 
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ronment, language, education, and general point of view of the Latin-American and 
those of the ordinary, every-day business man of our world. It makes the question 
one of adaptation. The book states: 

“Sales plans and methods must be adapted to conditions. These differ in 
various countries and localities. Unless the manufacturer is willing to con- 
form, it is best not to make an attempt to win the trade. A most dangerous 
policy is to take a ‘flyer’ in foreign business.”’ 

The handbook shows what the methods of meeting and doing business with these 
people should be, and in a variety of ways makes easier the commercial contact 
which our commercial representatives find so difficult. The South Americans are 
anxious and ready to carry on commercial transactions with us at anyand all times. 
Because of our greater experience in the field of business and our greater knowledge 
of trade conditions, it is for us to take the initiative and develop a strongly united 
commercial spirit among the new races with whom we are seeking to affiliate our- 
selves, 

The book on the whole presents to the exporter a complete and concise handbook 
of valuable and well-arranged information upon the entire Latin-American situa- 
tion. 


A SUGGESTION ON THE CHECK CLEARANCE QUESTION. 


The plan of check clearances approximating a par basis that has been brought 
about by the regulations of the Federal Reserve Board has led some banking 
institutions, particularly, some of those not included in the reserve system, to devise 
forms and ways in which to escape the par collection regulations of the board and 
defeat the whole plan. 

The result is that our members complain that they receive every now and then 
checks marked with certain collection conditions such as ‘‘Not collectible through a 
Federal Reserve Bank” or ‘‘Payable only at any bank member of a certain clearing 
house,”’ usually one located in a small city. The rules of this clearing house would 
require very likely the collection of a charge for the payment of a check. 

We believe that the efforts of the Federal Reserve Banks should have the solid 
support of business as also of the banking interests of the country and that as an 
effective method, our members should refuse to accept checks in payment of 
accounts when marked with such conditions as have here been cited. They should 
explain to customers why the refusal is made so that the commercial interests of 
the nation generally shall appreciate what the opposition to the Federal Reserve 
collection plan means. 

By giving a clear cut explanation to customers why checks with objectionable 
conditions attached are unacceptable, we will perform important business service. 
We recognize that the bankers do not all see this matter from one viewpoint but we 
feel certain that as the new reserve plan gets into full operation and is better under- 
stood, the value of having our checks in settlement of accounts flowing from 
one locality to another with the minimum of expense and complete freedom from 
taxation will be universally acknowledged. (Credit Men's Bulletin, Sept. 17,1917.) 


NATIONAL CASH REGISTER COMPANY HOLDS UNUSUAL 
CONVENTION. 


“‘How important a factor is a man’s wife in his success as a money-maker?”’ 

John H. Patterson, president of the National Cash Register Company, intends 
to know exactly—and he is looking for the answer in dollars and cents. He is 
experimenting along original lines with his entire sales force. 

His plan is of interest not only to the men and women directly affected, but it 
promises to have far-reaching results. Already, big business men are writing for 
particulars and it goes without saying that women interested in the advancement 
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of the sex regard the Dayton experiment as of great significance for its wide recog- 
nition of woman’s influence in a business way. 

The experiment had its beginning this week when more than 500 wives of sales 
agents and salesmen of the National Cash Register Company were brought to 
Dayton, O., from all over the United States and Canada for a business convention. 
It was exclusively a woman’s affair, the husbands remaining home attending to 
their regular work. 

In a series of morning, afternoon and night sessions, the wives were let into the 
secrets of the cash register business. They were told all about the company’s policy, 
methods of selling and profits on sales. They were taken through the factory to 
learn how cash registers are produced. They were informed of the usefulness of 
the cash register and the problems with which salesmen have to deal. And they 
were instructed how to assist their husbands in becoming better salesmen. 

Now that the wives know something about the business from which the family 
income is derived, it is predicted that they will not be satisfied if their husbands do 
not earn more money. 

In speaking of the project, Mr. Patterson said: 

“This is my pet convention and I believe it is the forerunner of a great change 
in the position of a wife with relation to her husband’s business. 

“T believe in woman suffrage. I believe in woman’s rights. I believe that it is 
highly important not only to business but to all the affairs of life, that women shall 
have a larger part in our daily activities. 

“She is taking her rightful place in life, and there is plenty of work for her to do. 

“Our convention of the wives of the salesmen themselves was a great success— 
far beyond our expectations. We talked to these wives just as we would talk to 
their husbands. And we believe the results will be a vast increase in the selling 
efficiency of every man whose wife was here.” 

To test out the effect of the convention, Mr. Patterson has offered a prize of $100 
for the best letter to be written describing it—and there will be 500 women in this 
competition! But the best indicator of success will be the sales records of the 
married men. 








COST OF WAR 160 MILLION A DAY. 


War is now costing the nations of the world $6,500,000 an hour and $160,000,000 
a day, according to estimates prepared in a booklet issued by the Mechanics & 
Metals National Bank of New York. The United States is under a present expense 
running to fully a fourth of the total amount, or forty million dollars. This is a 
rate of expenditure greater than that of any other nation involved. Great Britain 
coming second and Germany third. A little less than a year ago it was calculated 
by the Bank making these estimates that the world’s total daily war cost was 
$100,000,000; at the beginning of the war in August, 1914, the cost was placed at 
$50,000,000. 

That the total war cost to the world will be 155 billion dollars by next August, 
if peace efforts in the meantime are not successful is a statement made by the 
Mechanics & Metals National Bank in its booklet. Already the aggregate expen- 
ditures of the various nations have exceeded 100 billion dollars, of which all but 
a. fraction has been translated into permanent national indebtedness. Interest 
on public debt is now reckoned to be more than 10 per cent of the normal income 
of the German people, as compared with less than one-half of one per cent in the 
case of the people of the United States. 

Altogether 53,000,000 men are today actively engaged in the war. To what 
extent the Entente Allies have gained superiority over Germany is shown by the 
Bank in striking fashion. With no more than 2,000,000 of American manhood 
enlisted, the total military strength of the Allies is 33,000,000, against a total for 
Germany, Austria, Hungary, Bulgaria and Turkey of 20,000,000. The population 
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of fourteen Entente Allies, from which the ranks of their armies may be replenished 
is altogether 1,300,000,000, against a population of less than 150,000,000 in the 
Central European nations. 

The developed national wealth of the Allies is placed at 600 billion dollars by the 
Bank, while that of the Teutonic powers is given as 130 billion. 





NATIONAL BANK ADVERTISING BY WILLIAM GANSON ROSE. 


Director Publicity, First National Bank and First Trust & Savings 
Bank, Cleveland. 


In a paper presented to the Financial Advertisers Association at the Annual 
Convention of the Associated Advertising Clubs in St. Louis, Mr. William Ganson 
Rose, Director of Publicity of the First National Bank of Cleveland, set forth some 
clear logical reasons why National Banks should advertise. 

First: Mr. Rose points out the necessity of banks getting away from the “‘super- 
dreary”’ style that characterizes so many national bank advertisements. He then 
points out what is needed in bank advertising. To begin with, enthusiasm is the 
first essential. Then he says; “real messages should be driven home by vigor, 
energy and push.’”’ Mr. Rose takes up the subject of banks advertising for the 
purpose of securing the business of other banks. To do this he shows clearly the 
necessity of ‘‘keeping prominently before them, through mediums of letters, bank- 
ing journals and other printed matter.’’ But he does not lose sight of the value of 
the personal solicitation of the officers of the institution. Another point is well 
made when he says ‘“‘It is well for a bank to be represented at banking conventions, 
where it may develop new acquaintances and strengthen old ones.” 

Another point is keeping informed of the country banks progress and when any 
changes are made or officers or clerks promoted write them letters of congratula- 
tion. 


AN AMERICAN BANK FOR FOREIGN TRADE IN 
NORTHERN BRAZIL. 


The Mercantile Bank of the Americas, Inc., New York, will shortly open an 
American Bank at Para, Brazil. This Bank has been extending its business 
gradually by the establishment of American institutions in Peru, Ecuador, 
Venezuela, Colombia, Nicarauga, and other Central American Republics, as 
well as in Paris, Barcelona and Genoa. 

The Amazon River district is probably one of the territories that has not as 
yet been extensively exploited by Americans. The entry of this American Bank 
for foreign trade in the district mentioned, should be interesting to bankers, 
manufacturers and importers, as it will, no doubt, tend to develop American 
trade, and extend our relations over a new and vast commercial field. 








NATIONAL CITY COMPANY. 


The National City Company of New York in its Investment Securities Cir- 
cular for October, 1917, makes a number of attractive offerings, among which 
are the following: 

Philippine Government, registered 4% Gold Bonds, due December 1, 1946 
optional December 1, 1926, interest quarterly beginning March 1. Price: par 
and interest to net 4%. 

State of California, 44% Gold Highway Bonds, due July 3, 1933-1935, interest 
January 3 and July 3. Price to yield about 4.35%. 

City of New York, 444% Gold Corporate Stock, due May 1, 1957 interest 
payable May 1 and November 1. Price to yield about 4.35%. 
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Province of Ontario, Canada, 4% Gold Bonds, due March 1, 1926, interest 
March 1 and September 1. Price to yield about 5.90%. 

The New York Central Railroad Company, Two-Year 5% Collateral Trust 
Gold Notes, due September 15, 1919, interest March 15 and September 15. 
Price: 974% to yield about 6.50% 








BOOK REVIEW. 


CORPORATE ORGANIZATION AND MANAGEMENT. 

The Ronald Press of New York City has published a work of 775 pages en- 
titled ‘“‘Corporate Organization and Management’ by Thomas Conyngton of 
the New York Bar. The book is intended for the use of bankers, business 
men, accountants, corporation officials and attorneys. It gives in full detail 
the working procedure for forming corporations and managing them in accord- 
ance with legal requirements. It covers everything required—procedure in 
incorporating; framing the charter and by-laws; holding meetings; the rights, 
powers and liabilities of stockholders, officers and directors; transfer and issuance 
of stock; and soon. The book covers the ground thoroughly and is particularly 
complete with respect to forms. In the management of a corporation it is often 
difficult to find a correct precedent for a particular by-law, resolution, power of 
attorney, or other corporate form. This book presents a notably complete 
set of forms, applicable to every phase of corporate activity. The arrangement 
of the book is admirable, its 87 chapters being divided into five main parts, as 
follows: Book One, The Corporate System; Book Two, Corporate Organization; 
Book Three, Corporate Management; Book Four, Special Corporate Topics; 
Book Five, Forms and Precedents. The work is adapted for use in any state 
in the Union. Bound in cloth, price $5.00. 


THE METTCO METEOR. 


The September number of the Mettco Meteor, the splendid house organ of 
the Metropolitan Trust Company of New York City, devotes its first nine pages 
to the State of West Virgina, dwelling particularly upon the vast and rich re- 
sources of that State. These pages are profusely illustrated with excellent 
half tone views, showing scenes in several of West Virginia’s progressive cities 
and in the natural gas and coal regions. On one page are found views of twelve 
bank and trust company buildings, some of which would do credit to any large 
city. 

Among the cities written about and pictured are Clarksburg, Wheeling, Hun- 
tington, Charleston and Parkersburg. The descriptive matter is decidedly in- 
teresting and presents an alluring picture of that section of West Virginia with 
which it deals. 

This is a new departure, and a very commendable one, in a magazine of this 
character; it represents a breaking away from the established methods of house 
organ publications. Praise is due the Editor of the Meteor, Mr. Norman Mason, 
and his staff for the originality and cleverness which their paper displays. A 
publication of this character cannot but be a benefit to the company it represents 
and to all associated with the company. Other features in this issue are devoted 
to the interests of the employees of the Metropolitan. 
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GEORGIA NATIONAL BANK AUTHORIZED TO ACT 
AS EXECUTORS, ETC. 


The Federal Reserve Bulletin for October states that on August 21, 1917 the 
governor of the State of Georgia approved a bill passed by the State legislature 
authorizing national banks located in Georgia to act as trustee, executor, admin- 
istrator, and registrar of stocks and bonds. The bill reads as follows: 

To be entitled an act to authorize national banks located in this State to act as 
trustee, executor, administrator, and registrar of stocks and bonds, when em- 
powered so to do by the laws of the United States; to prescribe how the oath, when 
acting as executor or administrator, shall be taken, and for other purposes con- 
nected therewith. 

Section 1. Be it enacted by the General Assembly of the State of Georgia, That it 
shall be lawful for any national bank located in this State, when empowered so to 
do by the laws of the United States, to act in this State by any and every method 
of appointment and in any capacity whatever as trustee and as executor, admin- 
istrator, or registrar of stocks and bonds. 

Sec. 2. Be it further enacted, That the oath prescribed by the laws of this State 
to be taken by executors and administrators may be taken when a national bank 
acts in such capacity, either by the president or a vice president, or a cashier, or 
some trust officer designated for that purpose by the national bank proposing to 
act. The oath as trustee, if required, may be taken in a similar manner. 

Sec. 3. Nothing herein contained shall be considered to relieve a national bank 
from giving a bond, when such bond under the laws of this State is required to be 
given by an individual acting in any of the aforesaid capacities. 

Sec. 4. Be it further enacted, That all laws and parts of laws in conflict herewith 
be, and the same are hereby, repealed. 





CHECKS PAYABLE IN EXCHANGE. 


In the matter of the handling of checks payable in exchange by the Federal 
Reserve Banks, the Federal Reserve Board, has made the following Informal 
Ruling under date of September 13, 1917, which appears in the October issue of 
the Federal Reserve Bulletin: ‘‘The Board has instructed Federal Reserve Banks 
not to handle checks which are drawn payable in exchange at current rates or in 
any other way than an absolute and unconditional order to pay in money. While 
the Board has no power to prohibit a depositor of a bank from drawing a check 
payable in exchange, it feels that if recipients of these checks should decline to take 
them, depositors would draw a straight, unconditional check on a bank instead of 
signing a mere exchange order. If any individual or any bank sees fit to receive 
a check which is nothing more than an order for exchange, he does so with his eyes 
open and with the full knowledge that an exchange charge will be imposed. 

It seems to the Board that the remedy for the evil of which you complain lies 
with the recipients of the checks and with the member banks. At any rate, the 
Board is not willing to authorize Federal Reserve Banks to handle checks not 
payable in cash.” 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending October 7, 1916 and October 6, 1917, respectively. 
together with a computation of the proportionate increase or decrease of deposits for the year 


Deposits 
Per cent 


of 
Dec. 


BANK 


Members of Federal 
Reserve Bank. 
Bank of N. Y. B. A..... 
Merchants National..... 
Mechanics & Metals Nat. 

National City 
Chemical National 


Atlantic National 

Nat. Butchers & Drovers 

American Exchange Nat. 

Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National.. 
Citizens National... 
Market & Fulton Nat.. 
Corn Exchange Bank.. 
Importers’&Traders Nat. 
National Park 


East River National..... 
Second National 

First National 

Irving National 

N. Y. County National... 


Chase National 

Lincoln National........ 
Garfield National.. 

Fifth National.. 

Seaboard National.. 


Liberty National 

Coal & Iron National.... 

Union Exchange Nat.... 

Nassau Nat. Bank Bklyn 

Broadway Trust Co..... 
State Banks not 

Members of Federal 

Reserve Bank. 


Bank of the Manhattan Co. 


Bank of America 
Greenwich 


Metropolitan 
Bowery 

German American 
Fifth Avenue 


German Exchange 

Bank of the Metropolis. . 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 


eee 


Loans and 


Discounts 
Average 
1916 


$33,679,000 
27,395,000 
123,717,000 
396,584,000 
36,668,000 


11,860,000 
2,898,000 
86,108,000 
237,537,000 
60,905,000 


125,688,000 
27,504,000 
10,545,000 
90,701,000 
32,730,000 

143,555,000 


2,373,000 
18,171,000 


168,187,000) . 


73,293,000 
10,305,000 


194,270,000 
19,002,000 
9,355,000 
5,577,000 
40,933,000 


52,518,000 
9,340,000 
11,674,000 
9,945,000 
21,215,000 


42,720,000 
32,767,000 


16,750,000 
3,987,000 
6,490,000 

17,599,000 


16,223,000 
23,560,000 


Loans and 


Discounts 
Average 
1917 


$41,321, 
144,494, 


$2,305,095,0001$2,854,325, 


Legal Net 


Deposits 
Average 
1916 


$31,772,000 
25,947,000 
130,777,000 
422,249,000 
31,061,000 


13,043,000 
2,144,000 
88,451,000 
244,917,000 
65,390,000 


142,221,000 
26,294,000 
10,262,000 

100,832,000 
29,616,000 

147,295,000 


2,304,000 
15,378,000 
170,307,000 
81,965,000 
10,488,000 


228,933,000 
20,024,000 
8,892,000 
5,246,000 
47,363,000 


58,373,000 
9,865,000 
10,140,000 
9,658,000 
22,939,000 


49,718,000 
31,534,000 
11,934,000 
6,121,000 
2,662,000 


15,920,000 
000 


6,744,000 
18,832,000 


26,280,000 


Legal Net 


Deposits 
Average 
1917 


$38,394,000 


Inc. 


19,165,000]... .|26.j 


164,377,000 
527,594,000 


265,571,000 


109,264,000 
167,784,000 


2,599,000}12. 
15,878,000] 3. 
159,662,000) - - - 
92,114,000 12. 


48,111,000 
14,467,000 


2,051,000)... .| 4.3 


92,742,000 
68,020,000 


29,737,000 
11,295,000 


140,706,000) - - - - 


29,349,000] ----|  |9 





9,664,000) - 


262,365,000}14. 
18,312,000} - - . 
9,810,000}10. 
5,961,000)13. 
48,155,000] 1. 


63,233,000} 8 


10,484,000] 6. 
11,383,000} 12. 
10,463,000} 8. 
26,050,000/13. 


52,073,000] 4. 


MWONWNwWw AAW: @ 


30,073,000]... .| 4.6 


13,407,000} 12. 
9,932,000/62. 
2,914,000} 9. 


20,244,000)27 . 
3,936,000} 9. 


6,092,000]... .| 9.6 
17,534,000}... . 


5,030,000) 8. 


6,346,000]....| 4. 


13,919,000) 7. 
,122,000}.. . 
20,951,000}18. 


25,964,000|....| 1.2 


2,433,920,000 |$2,707,297,000 





